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BEUUINO  SEA  ARBITRATION. 


ARGUMENT  OF  HER  MAJESTY'S  GOVERNMENT. 


PREFACE. 


In  Axifjust  ISSfi,  witluxit  any  previous  protest  or  warn- 
ing, theGoverimu'iitof  tb«  United  States  sei/.wl  the  Jiritish 
si'liooncrs  "CaiohMia/'  "Onward,"  an<l  "Thornton''  in 
lieliring  Sea,  which  were  then  engaged  in  pelagic  sealing 
there. 

The  "Carolena"  was  seized  in  latitude  55°  50'  north, 
longitude  KJ.SO  53'  west ;  the  "  Onward  "  in  latitude  54°  52' 
north,  longitude  167°  55'  west,  and  the  ''  Thornton  "  in  about 
the  same  latitude  and  loMgitu<le  as  the  "  Carolena."  These 
schooners  were,  at  the  tiine  of  their  respective  seizures,  at 
a  distance  of  more  than  00  miles  from  the  nearest  land,  St. 
George  and  Unalaska  Islands.  After  capture  they  were 
taken  by  the  United  States  revenue  cutter  "  Corwin  "  to 
Unalaska.  They  were  tried  before  Jmlge  Dawson,  of  the 
United  States  District  Court  of  Sitka,  and  the  masters  and 
mates  of  the  vessels  were  tined  in  a  considerable  sum,  and, 
in  addition,  sentenced  to  a  term  of  imprisonment.  The 
vessels,  meanwhile,  were  detained. 

On  receipt  of  intelligence  of  these  seizures,  Sir  L.  S. 
Sackville  West,  British  Minister  at  Washington,  at  once 
nuide  inquiries;  and  by  the  instructions  of  Her  Majesty's 
Government,  on  the  21  st  October,  1880,  he  entered  a  formal 
protest  against  these  seizures  of  British  vessels. 

Mr.  Bayard,  the  Secretary  of  State,  wrote,  on  the  3rd 
February,  1887,  to  Sir  L.  S.  Sackville  West,  announcing 
the  discharge  of  the  vessels,  and  the  release  of  all  i)erson8 
under  arrest,  adding  that  this  order  was  issued  "  without 
conclusion  of  any  questions  which  may  be  found  to  be 

involved  in  these  cases  of  seizure." 
2  The  men  in  custody  were  released  under  circum- 

stances of  great  hardship,  being  turned  adrift,  with- 
out means,  in  a  place  many  hundreds  of  miles  from  their 
homes. 

On  the  12th  April,  1887,  Mr.  Bayard  wrote  that  Regula- 
tions and  Instructions  to  Government  vessels  were  being 
framed,  and  that  he  would,  at  the  earliest  possible  date, 
communicate  with  Sii-  L.  West;  but  without  any  such  com- 
mu'iication  being  made  fresh  seizures  took  place  in  July 
and  August  of  1887,  and  renewed  protest  was  made  by 
Great  Britain. 
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No  8<»iznre  wuh  (itttM!te«l  in  ISSS,  thon;;li  polajjic  m'lilinp 
by  itritisli  vcHsels  was  pursiuMi  in  tliatyciir  in  ItcliriiiirHcu. 

In  1HH1>  (Ivo  IliitiMli  ships  w«'r«  s«'iz«'<l  in  Heliriuju  8«'a, 
and  tlireo  otluTs  \v«'i«'  peremptorily  orderi'il  ont  of  the  Sea. 

In  18(H)  no  Hei/.ureH  were  made,  tliou^h  pchip:ie  sealing 
was  still  carried  on  in  Hehrin;^  Sea. 

The  (lovernmcnt  of  the  Queen  remonstrate<l  ajjainst  llie 
hif^h-lianded  action  of  tlio  United  States  as  witliout  war- 
rant of  hiw,  an<l  as  an  unjustitiable  invasion  of  the  rif;lits 
of  Hritish  snl>jeets.  Itut  the  correspondenee  has  been  ear- 
ric<l  on  by  them  witli  an  earnest  desire  to  avoid  recourse  to 
measures  of  fon-e  in  retahation  for  those  adopt<'d  by  the 
United  States,  and  in  tlie  confident  belief  that  their  ri};hts 
wouhl  be  surely  and  efVectively  vindi<'ated  by  pacide 
methods,  and  just  reilreas  obtained  for  the  wrongs  "om- 
mitted. 

As  the  result  of  prolonged  negotiation  and  «liscussion 
the  Treaty  of  Arbitration,  from  which  this  Tribunal  derives 
its  authoiity,  wasentered  into,  and  on  the  ISth  April,  1H!>2, 
the  Convention  or  modus  rii'efidi.  (intended  to  cover  the 
period  whi<'h  might  elapse  before  the  award  of  the  Arbi- 
tratx>rH)  was  eonclmled. 

Hence  it  is  that  now,  and  for  the  seventh  time  in  theecmrse 
of  the  i)resent  century,  the  (JoveriinuMils  of  (ireat  liritain 
and  of  the  United  States  appear  before  an  International 
Tribunal  of  Arbitration.  To  day  they  submit  existing  dif- 
ferences to  a  distinguished  btMly  of  Jurists,  with  the  full 
confidence  that,  in  so  far  as  the  adjustment  of  those  dilVer- 
ences  depends  upon  the  as  'rtainment  of  legal  rights,  this 
august  Tribunal  will  act  n;  on  recognized  priiwiplesof  law, 
and  u]>on  such  principles  alone;  and  with  equal  contidence 
that,  in  so  far  as  that  adjustment  may  properly  have 
3  regard  to  other  than  legal  rights,  the  decision  of  this 

Tribunal  will  be  just  and  equitable,  having  regard  to 
all  the  circumstances  of  the  <'ase,  and  to  all  the  im])(»rtant 
interests  involved.  This  Trilmnal  will  seek  neither  to 
diminish  nor  to  add  to  the  ])owers  with  which  it  is  invested, 
and  it  cannot  be  doubted  that  ea(!h  of  the  Governments 
will  loyally  accept  its  authoritative  judgment. 

Before  proceeding  with  the  ArgunuMit,  which  is  now  pre- 
sented in  accordjinco  with  the  i»r()cedure  prescribed  by  the 
Treaty,  and  which  recapitulates  the  facts  and  discusses  in 
some  det<ail  the  principles  appliciible  to  them,  the  Govern- 
ment of  the  Queen  deem  it  e.\])edient  to  jnit  before  the 
Arbitrators  a  general  view  of  the  claims  advanced  by  the 
United  States,  and  of  the  contentions  which  arise  in  rela- 
tion to  them. 

Those  claims  are  divisible  into  two  heads.  Under  the 
first  head  the  United  States  claim,  in  various  modes,  exclu- 
sive rights  in  and  over  the  greater  extent  of  that  part  of 
the  Pacific  Ocean  called  Behring  Sea,  and  in  the  fur-seals 
frequenting  that  sea,  rights  which  they  contend  justify  them 
in  excluding  the  ships  of  every  other  luition  from  the  pur- 
suit of  pelagic  sealing  therein,  and  in  searching,  seizing, 
and  condemning  such  ships  as  engage  in  that  pursuit. 

This  is,  indeed,  hardly  a  full  statement  of  the  preteusious 
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ailviiiR'ed,  for,  carried  to  tlicir  logical  conchisiuns,  some  of 
thu  aiKtuneiits  of  tho  United  Stat«'s  would  iM|iiiiIly  Justify 
tliftin  in  troatiiij;  that  vast  expanse  of  watn  as  a  iniire 
clnuHttm  Ui  iiW  the  world:  so  that  the  navi^'atiuii  of  tlioso 
waters  by  the  nations  of  the  world  would  be  depciident 
solely  on  the  moderate  exercise  by  the  ruitcd  States  of 
ritfhts  which  they  claim  to  possess,  but  upon  which  they  do 
not  insiat. 

Under  the  Hecond  head  the  United  States  (rlaim  that,  by 
the  authority  of  this  International  Tribunal,  concuirent 
rules  shall  be  established  for  I  lie  proper  ])roteetion  and 
l)reservation  of  fur  seals  in  or  habitually  resorting  to  Uch- 
ring  Sea. 

It  will  be  seen  how  essentially  tlieso  two  divisions  of  claim 
diH'er  one  from  the  other. 

Under  the  first  division  the  United  States  invoke  the  lijyii 
authority  of  this  Tril)unal  to  allirm  in  them  the  existence 
of  dominion  andjurisdiction  whir-h  <;ontIi«*t  witli  ion"  esial>- 
lished  prin<;iples  touching  the  rights  of  nations    ;  .d  tlie 

freedom  of  the  seas. 
4  T'       '  (vernmeiit  of  the  Queen  deny  the  existence 

of  any  such  domiMion  and  junsdietioii,  and  t/^  .iieir 
ass«. .  i  ion  have  offered  and  continue  to  oiler  strenuous 
opposition. 

Ibit,  on  the  other  hand,  when  the  rights  asserted  are  dis- 
tinctly abandoned  or  are  negatived,  and  when  it  is  admitted 
that  the  concurrence  of  (ireat  Britain  is  requirt'd  to  any 
Kegulations,  the  (Government  of  the  (^ueen  will  willingly 
Join  with  the  United  States  in  seeking  the  aid  of  this  impar- 
tial Tribunal  in  the  consideration  of  Kules  which  shall 
recognize  that  the  protection  an<l  preservation  of  fur-seals 
is  not  a  matter  alfetiting  the  interests  of  the  United  States 
alone,  and  which  shall  be  Just  and  expedient  in  view  of  all 
the  circumstances  of  the  case,  and  having  regard  to  all 
interests  which  are  concerned. 

How,  then,  is  the  case  put  as  one  of  right  ? 

Seldom,  if  ever,  has  such  a  claim  been  based  upon  such 
varying  contentions. 

Seldoni  have  the  arguments  supporting  a  claim  of  right 
been  shitted  so  lightly  from  one  8taiid|)oint  to  another. 

Now  it  is  asserted  as  a  claim  of  old  descent  from  Eiissia; 
then,  when  it .  •  shown  that  Russia  neither  had  nor  claimed 
to  have  a  righc  at  all  commensurate,  it  be(!onies  a  claim  by 
the  United  States  in  their  own  right  of  dominion. 

At  one  time  it  is  a  claim  to  a  vast  area  of  Behring  Sea  as 
territorial  waters;  but,  when  the  limits  o^"  territorial  waters 
assented  to  by  all  nations  are  insisted  on,  i  becomes  redu(;ed 
to  a  claim  of  jurisdiction  on  the  high  sea — a  claim  based 
upon  a  false  analogy. 

Fur-seals  are  undeniably  animals /cr«B  natnrcc,  yet  a  claim 
to  property  therein,  with  all  its  attendant  rights,  is  asserted, 
and  they  are  gravely  relegated  to  the  same  category  as  a 
herd  of  cattle  on  the  plains.  Then,  when  the  impossibility 
of  establishing  property  in  free-swimming  animals  in  the 
ocean  is  demo'istrated,  the  pretensi(m  resolves  itself  into  a 
general  and  undefined  claim  to  protect  the  seals  in  the 
Pacific 
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Fin<illy,  a  va^ue  appeal  is  made  to  the  principles  of  tlie 
comii;  jn  and  the  (dvil  law,  to  the  practice  of  nations,  the 
laws  of  natural  liistory,  and  the  coninion  interests  of  man- 
kind; but  one  looks  in  vain  for  any  vindication  of  the 
nnjffecedented  pretensions  put  forward  upon  any  such  prin- 
ciples. 

Tet  the  issues  are  clear: 

5  Was  the  Government  of  the  United  States  legally 
justified  in  seizing  British  vessels  engaged  in  pelagic 

sealing  in  Behring  Sea  outside  territorial  waters? 

I)i<l  tlie  sailors  on  board  those  vessels,  who  owed  no 
allegiance  but  to  their  Queen,  violate  any  right  of  the 
United  States  or  of  its  citizens  in  such  pelagic  sealing? 

The  historical  and  jurisdictional  aspects  of  the  matter 
have  been  discussed  at  length  in  the  British  Case  and 
Counter  Case.  In  the  United  States  Counter-Case  it  is 
stated  that  the  questions  involved  in  them  are  of  secondary 
and  very  limited  importance. 

But  the  historical  and  jurisdictional  considerations  have 
a  bearing  ui)on  the  case,  the  importance  of  which  cannot  be 
thus  lightly  dismissed. 

The  tFnited  States,  in  extending  their  laws  over  the  east- 
ern ])art  of  Behring  Sea,  have  made  a  distinct  claim  to 
include  thiit  part  of  the  Pacific  within  their  territorial 
dominions,  and  also  to  protect  the  se.als  in  Behring  Sea,  as 
if  the  prelagic  industry  were  carried  on  within  their  domin- 
ions. Judges  in  the  Courts  of  the  United  States  have 
declared  tliis  to  be  the  true  meaning  of  the  Statutes  they 
were  called  upon  to  interpret  and  to  enforce  against  the 
British  vessels. 

Tlie  United  States  cannot  substantiate  their  claim  in 
virtue  simply  of  their  possession  of  the  Territory  of  Alaska. 
They  must  rest  it  on  the  Treaty  of  Cession.  The  eflect  of 
that  cession  depends  upon  two  points: 

1.  What  did  it  profess  to  cede? 

2.  What  had  liussia  the  title  to  cede,  for  Eussia  could 
not  assign  what  she  did  not  possess? 

In  this  connection  the  Treaties  of  1824, 1825,  and  1867 
are  important,  since  their  text  and  history  show  that  Eus- 
sia never  made  claim  to  such  rights  as  are  now  alleged; 
that  she  made  a  claim  of  a  different  nature,  and  made  that 
claim  only  immediately  to  abandon  it;  and,  lastly,  that 
Eussia  di<l  not  even  pretend  to  cede  the  rights  now  asserted. 

Yet  the  Sections  of  the  Eevised  Statutes  relating  to 
Alaska  nnder  which  the  British  vessels  have  been  con- 
demned, as  interjjreted  by  the  (Courts  of  the  United  States, 
are  based  on  domiiiiv>n  and  on  the  doctrine  of  mare  clansum. 
And  by  this  interpretation,  not  the  i)rohlbitiou  against 
sealing  alone,  but  all  "  the  laws  of  the  United  States 

6  relating  to  customs,  commerce,  an<l  navigation,"  have 
been  extended  over  the  whole  of  the  eastern  part  of 

Behring  Sea.    If  this  ii.t-erpretalion  were  sound  and  war- 

rnitc.i  Rtntos muted  by  the  Treaty  of  Cession,  the  answer  is  complete; 

vol!"  V^liru^'cithe  hiw  of  nations  <ioes  not  recognize  such  an  extension  of 

m.    '  municipal  law  against  foreigners;  and  the  law,  in  so  far  as 

it  applies  to  foreigners,  is  ultra  vires.    But  if  this  iuterpre- 
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tation  is  not  correct,  then  these  Sections  do  not  extend 
beyond  the  territories,  islands,  and  territorial  waters  of 
Alaska  Territory,  and  the  decisions  of  the  Courts  have  no 
warrant  even  in  the  legislation  of  the  United  States. 

( 'onsi<lerations  such  as  these,  sapping  as  tliey  do  the  very 
foundations  of  the  claim  of  the  United  States,  cannot  be 
treated  as  other  than  most  material  to  the  due  dcterniinijr 
tioii  of  the  questions  submitted  to  the  Arbitrators. 

Nor  is  it  of  less  importance  to  recapitulate  with  some 
insistence  and  circumstance  of  argument  the  fundanuMital 
principles  <m  which  the  freedom  of  tlie  sea  reposes. 

Can  it  be  denied  that  the  claim  of  the  United  States,  with 
or  without  its  pretensions  of  descent  from  Kussia,  finds  no 
warrant  in  these  fundamental  principles?  If  denial  were 
possible,  it  would  have  been  unnecessary  to  dive  into  the 
Statutes  of  other  nations  for  analogy.  Yet  never  was  the 
argument  from  analogy  put  to  such  strange  uses.  Princi- 
l)]es  of  construction  have  been  applied  to  foreign  laws  which 
tiu!  Judges,  in  whose  hands  the  construction  of  those  laws 
rests,  would  never  recognize.  Aiul  on  foundations  so 
loosely  put  together  conclusions  have  been  based  at  vari- 
5ince  with  the  fundamental  principles  of  legislation  and 
intcr])retation. 

Shorn  of  all  support  of  international  law,  and  of  justifi- 
cation from  the  usage  of  luitions,  the  claim  of  the  United 
States  to  possess  and  to  protect  the  seals  in  the  high  sea 
takes,  at  last,  its  final  form — as  claim  of  property. 

Vei  not  wholly  is  it  rested  on  i)rf)perty.  The  greatest 
jurists  of  the  world  have  dealt  witli  "property"  and  "  pos- 
session "  in  such  fashion,  have  defined  their  meanings  with 
sucli  precision  of  thought  and  language,  that  it  is  not  sur- 
l)rising  the  United  States  should  shrink  from  the  hopeless 
task  of  atteiii])ting  to  formulate  a  new  species  of  ownership. 
And  so,  at  last,  driven  from  all  the  standpoints  of  admitted 
and  long-known  rights,  the  argument  of  the  United 
7  States  takes  refuge  in  a  claim  for  ])rotection  where 

there  is  no  property,  under  circumstances  so  novel 
that  its  supporters  confess  with  candour  that  it  can  be 
rested  on  no  precedent,  but  that  a  precedent  ought  to  be 
established  by  international  law  to  meet  the  exigencies  of 
the  case. 

To  all  this  sha(!owy  claim  the  Government  of  the  Queen 
submit  but  one  answer — the  Law. 

It.  is  sought  to  support  this  strange  right  by  reason  of 
the  industry  of  the  United  States  citizens,  and  the  benefit 
which  that  industry  is  said  to  confer  on  the  markets  of  the 
world.  But  the  rights  of  industry  and  the  benefits  of 
others  interested  therein  are  already  cared  for  by  the  law. 

It  is  said  that  the  U.iited  States  bar;  a  right  to  the  seals 
as  to  the  products  of  fne  soil.  Tlie  law  already  sufTiciently 
protects  the  products  of  tli"  s  ;!. 

Anin  \l.s  are  not  products  ol  i  lie  soil.  The  birds  build- 
ing in  the  trees,  the  rabbits  burrowing  in  the  ground,  are 
but  wild  aninials  to  the  law.  Yet  in  respect  of  them  the 
law  has  already  defined  the  extCTit  of  the  rights  of  prop- 
erty, and  has  protected  these  rights. 
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Again,  the  claim  is  to  the  increase  of  the  seal  as  to  the 
sheep-farmer  is  given  the  increase  of  his  flock.  The  law 
deals  with  the  increase  of  the  flock;  and  the  increase  of 
wild  animals  it  deals  with  too. 

"An  industry  the  proi)erty  of  the  nation  on  whose  shores 
it  is  carried  on" — such  is  the  form  in  which  the  United 
States  claim  is  prescntrd  by  one  of  its  ablest  advocates,  a 
form  which  evades  the  most  elementary  questions  as  to  the 
foundation,  the  nature,  and  the  extent  of  the  rights  so 
claimed. 

The  whole  case,  and  every  part  of  it,  and  every  form  in 
which  ingenuity  can  frame  it,  are  covered  by  the  law.  And 
to  this  law  Her  Majesty's  Government  most  confidently 
appeal. 

And  there  is  another  law  to  which  that  Government 
appeal  with  equal  conttdeuce — the  law  on  which  depends 
the  freedom  of  the  sea. 

What  is  the  freedom  of  the  sea? 

The  right  to  come  and  go  upon  the  high  sea  without  let 
or  hindrance,  and  to  take  therefrom  at  will  and  i>leasure  the 
produce  of  the  sea.  It  is  the  right  whi(;h  the  United  States 
and  Great  Britain  eiuleavoured,  and  endeavoured 
S'  successfully,  to  maintain  against  the  claim  of  Russia 
seventy  years  ago.  It  is  the  right  in  defence  of 
which,  against  excessive  claims  of  other  nations,  the  argu- 
ments of  the  United  States  have  in  former  times  held  so 
prominent  a  place. 

And  what  is  this  claim  to  protect  the  seal  in  the  high 
seal  It  is,  as  of  right  and  for  all  time,  to  let  and  hinder 
the  vessels  of  all  nations  in  their  pursuit  of  seals  ujwn  the 
high  sea;  to  forbid  them  entrance  to  those  vast  seas  which 
the  United  States  have  included  in  the  denomination  of 
the  "  waters  of  Alaska;"  to  take  from  these  vessels  the 
seals  they  have  lawfully  obtained ;  and  to  seanih,  seize,  and 
condemn  the  vessels  and  the  crews,  or  with  show  of  force 
to  send  them  back  to  the  ports  from  which  they  set  out. 

And  so,  according  to  the  contention  of  the  United  States, 
"  protection  of  an  industry  "  at  sea  justifies  those  acts  of 
high  authority  which  by  the  law  of  nations  are  allowed 
only  to  belligerents,  or  against  pirates  with  whom  no  nation 
is  at  peace. 

From  giving  its  high  sanction  to  these  views  this  Tribu- 
nal may  well  shrink ;  and  it  is  with  no  mere  idle  use  of 
high-sounding  phrase  that  Great  Britain  once  more  appears 
to  vindicate  the  freedom  of  the  sea. 

This,  then.  Her  Majesty's  Government  submit  is  the  issue 
raised  by  the  dispute,  an  issue  which  they  leave  with  con- 
fidence in  the  hands  of  this  Tribunal.  Were  the  British 
vessels  right  or  wrong?  If  the  United  States  Congress 
could  by  the  law  of  nations  legitimately  pass  this  Statute 
to  bind  foreign  vessels  upon  the  high  seas,  they  were  wrong 
in  refusing  to  obey;  but  if  Congress  could  not  legitimately 
bind  foreign  vessels,  their  seizure  was  unjustifiable,  and 
their  owners  must  be  compensated. 

But  there  is  another  aspect  of  the  question  to  which  (the 
legal  questii/US  having  been  decided  in  favour  of  Great 
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Britain)  the  attention  of  the  Arbitrators  must  be  called 
before  their  labours  are  complete:  the  question  whether 
any,  and,  if  so,  what  Sealing  Regulations  it  may  be  neces- 
sary to  formulate. 

The  position  whi(;h  Her  Majesty's  Government  have  con- 
sistently maintained  on  the  subject  of  these  Regulations  is 
clearly  set  forth  in  the  Introduction  to  tlie  Second  Part  of 
the  Counter-Case  presented  on  its  behalf.    It  suffices 

9  now,  in  the  briefest  manner  possible,  to  insist  on  that 
position. 

So  long  as  the  claim  of  the  United  States  to  impose 
Regulations  on  pelagic  sealing  is  based  on  the  assertion  of 
a  legal  right,  that  claim  is  strenuously  opposed,  and  the 
ri^ht  as  strenuously  denied. 

But  when  the  question  is  put  on  the  lower  and  pracitical 
plane  of  common  benefit  to  all  the  nations  interested,  on 
the  recognition  of  the  right  of  the  pelagic  sealer  as  well  as  of 
that  of  the  island  sealer,  then  the  Bi-itish  (Jovernnient  will 
cordially  co-operate  in  giving  effect  to  such  measures  as 
may  be  found  ne(!essary  for  the  preservation  of  the  fur- 
seals. 

On  this  basis  the  question  assumes  the  negation  of  the 
right  which  the  United  States  now  claim,  and  admits  the 
necessity  for  the  concurrence  of  Great  Britain.  Her  Maj- 
esty is,  and  always  has  been,  ready  to  concur  in  Regula- 
tions just  and  equitable  in  the  interests  of  all  concerned; 
but  she  has  been  unable  to  join  in  the  consideration  of 
Regulations  based  on  the  principle  that  the  United  States 
have  a  legal  right  to  the  protection  which  those  Regula- 
tions are  intended  to  give. 

Should  any  regulations  be  the  outcome  of  this  Arbitra- 
tion, it  is  (!onfidently  expected  by  Her  Majesty's  Govern- 
ment that  they  will  be  such  as  not  to  protect  only  the  United 
States  in  the  manner  which  their  present  contention  urges, 
but  to  protect  an  industry  in  which  all  the  nations  of  the 
world  have  an  interest. 

It  were  useless  to  make  Regulations  which  should  bind 
only  citizens  and  subjects  of  the  United  States  and  Great 
Britain.  As  in  the  case  of  the  Jan  Mayen  fisheries,  so  in 
the  case  of  the  Pacific  fisheries,  the  subjects  of  all  the 
nations  who  now  participate  in  them,  or  who  may  be  rea- 
sonably expected  to  do  so,  ought  to  be  equally  bound. 

Her  Majesty's  Government  cannot  leave  this  subjec^t  with- 
out expressing  regret  and  disappointment  at  the  position 
apparently  assumed  by  the  United  States  on  the  question 
of  Regulations.  It  is  discussed  by  the  United  States  as  if 
the  exclusion  of  all  the  other  nations  of  the  world  from  a 
share  in  the  fur-seal  industry  in  the  western  seas  were  to 
be  the  aim  and  purpose  of  such  Re'rulations.    Her 

10  Majesty's  Government  absolutely  dissent  from  this 
view,  and  feel  confident    this  Tribunal  will    not 

approve  it.  If  the  existing  rights  of  nations  are  to  be 
abridged,  they  can  justly  bo  abridged  only  in  the  interests 
of  all,  and  the  United  States  of  America  must  bei)repared 
to  do  their  part  by  the  adoption  of  Regulations  and  im- 
proved metho      on  the  islands  to  preserve  the  fur-seals. 
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Finally,  the  broad  contentions  of  the  respective  Govern- 
ments, stated  in  popnlar  langnjifrc,  are  these: 

1.  The  United  States  claim  dominion,  and  the  right  to 
legislate  against  foreigners,  in  two-thirds  of  that  part  of 
the  waters  of  the  PaciHc  Ocean  called  Behring  Sea. 

2.  They  claim  a  right  of  property  in  wild  animals  which 
resort  for  a  certain  season  of  tlie  year  only  to  their  terri- 
tory, derive  no  sustenance  therefrom,  and,  during  the 
greater  part  of  the  year,  live  many  hundreds  of  miles  away 
from  that  territory  in  the  ocean. 

3.  They  claim  the  right  to  ])rotect  that  alleged  right  of 
property  by  search,  seizure,  and  (jondem nation  of  the  ships 
of  other  nations. 

4.  Failing  the  estcablishnient  of  the  right  of  property, 
they  claim  a  right  to  protect  the  fur-seals  in  the  ocean,  and 
to  apply,  in  assertion  of  that  right,  tlie  like  sanctions  of 
search,  seizure,  and  condemnation. 

5.  And  lastly,  i'niling  tliese  assertions  of  right,  they  claim 
that  Itules  shall  be  framed  in  the  interests  of  the  United 
States  alone  wliich  shall  exclude  other  nations  from  the 
pursuit  of  fur-seals. 

On  the  other  hand.  Her  Majesty's  Government  claim — 

1.  Freedom  of  the  seas  fov  the  benetit  of  all  the  world. 

2.  That  rights  of  i)roperty,  and  riglits  in  relation  to  prop- 
erty, be  conlined  within  the  limits  consecrated  by  practice, 
and  founded  on  general  expediency  in  the  interests  of 
mankind. 

3.  That,  apart  from  agreement,  no  nation  has  the  right  to 
seize  the  vessels  of  another  nation  on  the  high  seas  in  time 
of  peace  for  offences  against  proi)erty  excepting  j)iracy. 

4.  That  any  Regulations  to  be  established  should  have 
just  and  equitable  regard  to  all  interests  alTected. 

In  support  of  the  views  of  Her  Majesty's Govern- 
11        nient  thus  generally  stated,  the  following  Argument 
is  respectfully  submitted  for  the  consideration  of  this 
Tribunal  of  Arbitration. 


STATEMENT    OF    QUESTIONS    BATSEI>    IN    ARTICLE  VI  OF 
THE  AltniTKATION  TREATY. 

Article  VI.  (1.)  What  exclusive  jurisdiction  in  Behring 
Sea,  and  what  exclusive  rights  in  the  sea  fisheries  therein, 
did  Itussia  assert  and  exercise  prior  and  up  to  18G7? 

(2.)  How  far  did  Great  Biitain  recognize  and  concede 
"  these  claims  of  jurisdicticm  as  to  the  seal  tisheries"? 

(3.)  Was  Behring  Sea  included  in  "Pacitic  Ocean"  in 
the  Treaty  of  1825? 

What  rights,  if  any,  in  Behring  Sea  did  Itussia  hold  and 
exclusively  exercise  after  this  Treaty? 

(4.)  Bid  not  all  lUissia's  right:  (a)  to  jurisdiction,  (b)  as 
to  the  seal  fisheries  in  Heliring  Sea,  east  of  the  water 
boundary,  ])ass  to  the  United  States  uuiu)paired  under  the 
Treaty  of  1807? 

(/>.)  Has  the  United  States  any,  and,  if  so,  what,  right 
(a)  of  protection  (b)  or  i)roperty  in  the  seals  fre(iuenting 
the  islands  of  the  United  States  in  Behring  Sea  when  they 
are  found  outside  the  ordinary  3-niile  limit  f 
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The  points  raised  by  these  questions  are  met  by  Great 
Britain  in  this  written  argument  by  establishing  the  fol- 
lowing princii)al  propositions  : 

PROPOSITIONS  MAINTAINED  IN  PART  I  OF  THE  ARGUMENT 
OF   GltEAT  BRITAIN. 

1.  That  the  size  and  geograidiical  conditions  of  Behring 
Sea  are  such  that  no  nation  has  a  right  to  close  the  sea 
against  the  navigation  of  the  ships  of  other  nations;  nor 
to  claim  or  assert  territorial  dominion  over  the  sea;  nor  to 
claim  or  assert  the  right  of  jurisdiction,  nor  to  exercise 
Jurisdiction,  over  the  sea  beyond  the  3  miles  of  territorial 
waters,  as  recognized  by  iTiternational  law. 

2.  That  Behring  Sea  is  the  high  sea,  and  forms  part  of 
the  Pacific  Ocean;  and  that  no  nation  has  a  right  to  claim, 
assert,  or  exercise  jurisdiction  on  the  sea  in  any  other 
cases  than  those  recognized  by  international  law. 

3.  That,  in  1821  only,  and  at  no  other  time,  Russia 
12  asserted  a  jurisdiction  over  so  much  of  Behring  Sea 
as  was  included  in  a  belt  of  100  Italian  miles  from 
the  shores  of  her  territories : 

That  she  never  exercised  such  jurisdiction,  but,  on  the 
protest  of  the  United  States  and  Great  Britain,  immediately 
withdrew  her  assertion  of  it,  and  limited  her  clainj  to  the 
3  miles  of  territorial  waters  recognized  by  international 
law: 

That  Russia  did  not  at  any  time  assert  or  exercise  jurisdic- 
tion over  the  whole  of  Behring  Sea,  nor  claim  to  close  that 
sea,  nor  did  she  at  any  time  assert  or  exercise  the  rights  of 
territorial  dominion  over  any  part  of  such  sea. 

4.  That  the  withdrawal  of  the  claim  to  100- mile  juris- 
diction Avas  confirmed  by  both  the  Treaties  which  Russia 
entered  into  (1)  with  the  United  States  in  1824,  and  (2)  with 
Great  Britain  in  1825. 

5.  That  the  United  States  acquired  from  Russia,  under 
the  Treaty  of  1807,  no  rights  beyond  the  sovereignty  of 
the  ceded  territories  (which  did  not  include  any  part  of 
Behring  Sea)  and  the  right  of  jurisdiction  over  the  3  miles 
of  territorial  waters  as  re».ognized  by  international  law; 
and  t  i.v.  the  United  States  have  no  right,  in  virtue  of  their 
possessions  on  the  shores  and  the  islands  of  Behring  Sea, 
to  any  dominion  over  that  sea,  or  to  any  jurisdiction  in  its 
Maters,  other  than  that  recognized  by  international  law  in 
the  3  miles  of  territorial  waters. 

G.  That  it  was  beyond  the  right  of  the  United  States  to 
make  laws  under  which  British  vessels  could  be  con- 
demned by  the  United  States  Courts,  or  under  which  the 
United  States  cruizers  could  interfere  with  British  vessels 
engaged  in  pelagic  sealing  in  Behring  Sea,  and  that  such 
laws  were  legitinmtely  disregarded  by  British  subjects. 

VARYING  CHARACTER    OF  UNITED   STATES   CONTENTION. 

In  view  of  the  great  complexity  and  varying  nature  of 
the  United  States  contention,  the  following  brief  survey 
of  the  manner  in  which  their  case  has  been  presented  is 
submitted. 
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This  is  the  more  esscntiiil,  as  the  United  States  diplo- 
matic coiTCspondence,  and  other  documents  in  which  the 
United  Staten?  claim  is  advocated,  do  not  keep  tlie  points 
clear,  but  move  imperceptibly  from  one  standpoint  to 

another. 
13  The  points  to  which  the  argument  of  the  United 

States  is  directed  are  these : 

1.  Tliat  Russia  claimed  and  exercised  the  jurisdiction  in 
Behring  Sea  now  asserted,  and  ceded  it  to  the  United  States, 
and  that,  therefore,  the  United  States  are  entitled  to  exer- 
cise it  in  virtue  of  the  Treaty  of  Cession  of  1807. 

2.  That  the  United  States  have  the  like  jurisdiction  over 
Behring  Sea  in  virtue  of  their  own  possessions,  and  in  their 
own  right  of  dominion. 

3.  That  the  United  States  have  jurisdiction  over  the  east- 
ern i)ortion  of  Behring  Sea  as  part  of  their  territorial  waters. 

4.  That  the  United  States  have  jurisdiction  for  the  pro- 
tection of  the  fur-seal  in  virtue  of  an  alleged  right  of  nations 
to  exercise  similar  jurisdiction  on  the  high  sea,  apart  from 
any  dominion  or  special  jurisdiction  over  Behring  Sea. 

5.  That  the  United  States  have  a  i>roperty  in  the  seals 
on  account  of  their  breeding  and  temjjorary  residence  on 
the  Pribylofts,  and  a  right  to  follow  such  seals  and  protect 
them  in  the  high  sea,  apart  from  any  dominion  or  special 
jurisdiction. 

6.  That  the  United  States  have  such  right  of  protection 
apart  from  any  right  of  property. 

Of  these  six  claims,  it  is  submitted  that  the  last  three, 
80  far  as  they  assert  a  jurisdiction  extending  beyond  Beh- 
ring Sea,  or  the  eastern  i)ortion  thereof,  are  not  included 
in  the  rei'erence  to  this  Tribunal  made  by  the  Treaty  of 
Arbitration. 

DIVISION  OF  ARGUMENT. 


) 


I 
i 


■": 


The  following  Argument  is  thus  divided: 

In  Part  I  the  grounds  are  set  forth  on  which  Great  Britain 
claims  that  all  the  questions  arising  under  the  first  four 
questions  propounded  in  the  Vlth  Article  of  the  Treaty  of 
Arbitration  should  be  decided  in  favour  of  (Ireat  Britain. 

In  Part  II  the  United  St.ates  claim  of  right  of  protection 
or  property  in  fur-seals  is  considered,  and  the  grounds  are 
set  forth  on  which  Great  Britain  dainjs  that  the  fifth  ques- 
tion propounded  should  be  decided  in  her  favour. 
14  In  Part  III  the  question  of  regulations  is  dis- 

cussed; and 

In  Part  IV  the  claims  of  Great  Britain  and  of  the  United 
States  respectively  for  damages  are  considered. 
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Argument  addressed  to  the  first  four  Questions  for  Decision 
under  Article  VI  of  the  Treaty  of  Arbitration, 


NATURE,  EXTENT, 


AND  GEOGRAPHICAL 
BEHRING  SEA. 


POSITION  OP 


Beliring  Sea  is  tbe  northernmost  part  of  the  Paciflc^nited  state* 
Ocean. 

It  washes  the  north-western  parts  of  the  coasts  of  Amer- 
ica and  the  north-eastern  ])art  of  Asia. 

The  Pacific  and  Arctic  Oceans  are  connected  by  Behring 
Strait,  48  miles  in  width.* 

From  east  to  west,  Behring  Sea  has  an  extreme  width  of 
1,2(50  miles;  from  north  to  south,  it  extends  over  about  14 
dcfi'rees  of  latitude,  or  more  than  800  miles. 

The  area  of  Behring  Sea  is  stated  in  the  United  States    ibid.,p.ii. 
Case  to  be  873,128  square  statute  miles. 

The  Aleutian  and  Commander  Islands  are  recognized  as 
marking  the  .southern  limits  of  Behrinf^  Sea.  Between  the 
Aleutian  and  Commander  Islands,  and  between  the  latter 
and  the  Kamtschatkan  coast,  are  stretches  of  open  sea  190 
and  9'}  miles  wide  respectively.  The  western  part  of  the 
Aleutian  chain  forms  a  widely  scattered  archipelago,  with 
three  oi)en  sea  stretches  of  50  miles  or  more  in  width  each, 
and  many  navigable  channels  and  passes  through  all  parts 
of  this  group.  So  large  are  the  spaces  of  sea  as  compared 
M'ith  the  lengths  of  the  islands,  that  from  the  western  end 
of  the  Fox  Islands  to  the  coast  of  Asia,  a  distance  of  some 
1,000  ge()grai)lii('al  miles,  there  are  alxmt  000  miles  of  sea, 
being  nearly  two-thirds  of  the  entire  distance. 

The  free  navigation  of  the  Pacific  nortliward  to  the  Arc- 
tic Ocean  is,  in  fact,  in  no  sense  interfered  with  by  the 
intervening  islands,  but  is,  and  always  has  been,  exercised 
by  all  nations  through  and  over  all  parts  of  Behring  Sea 
and  through  Behring  Strait. 

15  NO  NATION  CAN  CLOSE  BEHRING  SEA;  NOR  CLAIM 

DOMINION  OVER  IT. 

The  geographical  conditions  of  Behring  Sea,  its  enor- 
mous size,  the  wide  open  navigable  passes  through  and  to 
the  west  of  the  Aleutians,  together  with  the  great  width 
of  the  northern  opening  through  Behring  Strait,  renders 

*  Geographical  miles  in  all  cases,  uuloss  otlierwiae  stated. 
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it  impossible  for  any  nation  practically  to  close  the  sea 
against  the  ships  of  other  nations. 

It  is  not  a  land-locked  sea,  or  a  sea  so  surrounded  by  land 
as  to  entitle  nations  to  whom  the  adjacent  territories  belong 
to  assort  a  territorial  dominion  over  it,  but  is  in  every  sense 
of  the  term  the  high  sea. 

PEIBYLOFF  ISLANDS. 

The  PribyloflF  Islands,  upon  which  are  the  principal 
breeding  resorts  or  "rookeries"  of  the  fur-seal  in  the  east- 
ern part  of  the  North  Pacitic,  are  situated  in  i?ehring  Sea, 
and  consist  of  four  small  islands.  Two  of  them  only — St. 
Paul  and  St.  George— are  at  present  resorted  to  by  the 
seals  for  breeding  purposes.  These  two  islands  are  40 
miles  apart. 

The  Pribyloflt'  group  is  situated  180  miles  to  the  north  of 
Unalaska  Island  in  the  Aleutians,  and  nearly  3()0  miles  t-o 
the  west  of  the  mainland  of  Alaska,  these  being  the  uearest 
island  and  mainland. 

WATERS  BETWEEN  THESE  ISLANDS  AND  THE  MAINLAND 
CANNOT  BE  UNITED  STATES  TERRITORY,  NOR  WITHIN 
THEIR  TERRITORIAL  WATERS. 

The  position  of  the  Pribyloflf  group  of  islands  in  the  open 
sea  is  therefore  such  that  no  claim  could  legitimately  be 
mude  by  the  nation  owning  Alaska  or  the  Aleutians  to 
include  the  intervening  sea  within  its  territory,  and  no 
justitication  can  be  found  for  any  attempt  to  extend  the 
territorial  waters  washing  their  coasts,  respectively,  beyond 
the  3  miles  recognized  by  international  law,  or  to  treat 
them  as  embayed  waters. 

In  the  absence  of  Treaty,  or  of  some  claim  based  on 
acquiescence,  the  right  of  exclusive  fishing  on  the  high  sea 
conceded  to  any  country  by  international  law  is  limited  to 
the  3  miles  of  territorial  waters. 

BRITISH  VESSELS  WRONGFULLY  SEIZED. 

On  general  principles  of  international  law,  therefore,  the 
places  where  the  British  vessels  were  seized  by  the  United 
States  were  not  within  the  territorial  waters  of  the  United 
States,  but  on  the  high  sr^a. 

ALLEGED  CLAIMS  OF  RUSSIA. 


It  is  contended  by  the  United  States  that  Russia  asserted 
and  exercised  jurisdiction  over  Behring  Sea  not  con- 
16        sistent  with  the  foregoing  principles,  and  that,  either 
by  express  consent  of  other  nations  or  by  acquies- 
cence, Russia  asserted  this  jurisdiction  effectively. 
The  important  i)eriods  for  consideration  are  as  follows: 
Prior  to  171)1), 
1799  to  1821, 
1821  to  1825, 
1825  to  1867, 
1867  and  subsequently. 
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Prior  to  If 99, 
BEHBINO  SEA  OPEN  TO  ALL  NATIONS. 

Behrhiff  Sea  was  one  of  the  vast  partially  explored  seas 
open  to  the  world. 

It  liad  begun  to  be  navipated  by  all  nations,  and  thep.^^ 
rifjht  to  a  highway  throufjli  the  sea  at  all  its  openin|;s  had 
been  exercised  and  established;  the  rights  of  fishing  and 
trading  were  also  exercised. 

Its  eastern  shores  and  islands,  though  not  fully  explored 
or  known,  were  being  explored  by  Great  Britain,  the  Uuited 
States,  France,  and  Russia. 


Russian  Ukase  of  1799. 

OHARACTER  OF  THE  FIRST  UKASE. 

This  Ukase  deals  with  the  coast  of  America  and  the    nritish  conn- 
islands,  giving  commercial  privileges  to  the  KussianAmeri-  '8'<^'»»«'>  p-  "• 
can  Company. 

The  territory  was  claimed  by  right  of  discovery;  aright 
which  neither  Great  Britain  nor  the  United  States  admitted 
in  negotiations. 

The  Ukase  is  i>urely  territorial;  it  does  not  claim  juris- 
diction over  the  sea,  or  profess  to  affect  foreigners.  The 
territories  were,  and  were  treated  as,  colonies  separated 
from  the  Russian  Empire  by  the  high  seas.  The  Charter  to  p^^°'^*  f^^ 
the  Company  of  1844  expressly  uses  the  term  "colonies"  vor.'i,p.''io*°  *' 
for  the  territories  in  America;  but  for  Okhotsk  on  the 
Siberian  mainland  the  term  used  is  "province." 

No  Russian  legislation  for  Behring  Sea  exists;  it  is  not 
alleged,  nor  could  it  be  proved,  that  foreigners  in  Behring 
Sea  were  affected  by  Russian  Laws  in  general,  or  by  the 
Ukase  in  particular. 

Russia  did  not  claim,  nor  does  the  Ukase  pretend,  to 
make  Behring  Sea  mare  clausum. 

The  Ukase  of  1799  therefore  leaves  the  question  ^i^!^"t*eq. 
dominion  or  jurisdiction  over  Behring  Sea  untouched. 
The  highway  to  the  Arctic  Ocean  was  recognized,  and 
was  afterwards  used;  also  fishing  rights  as  on  the  high  sea. 

1799  to  1821. 


Britlnh    Case, 
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EIGHTS  OP  THE  HIGH  SEA  CONTINUED  TO  BE  EXERCISED, 

Rights  of  free  navigation  continued  to  be  exercised  unre- 
strained by  Russia. 

Russia  continued  only  to  enforce  her  territorial  Ukase. 

Behring  Sea  was  soon  frequented  by  foreigners  compet- p.  gjj*' 
jng  with  the  Company  in  navigation,  exploration,  and  trade. 
B  s,  PT  X 3 
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KuNHian  Ukane  of  1831. 

OHAUACTKIl  OF   TUK  SECOND   UKAHR. 

ibui.,  Appcn.     KiisHia  (lid  not  .shut  IJelirin;;  Sea,  nor  claim  it,  or  .any  pnrt 

ilix,  vol.  li.riirt  I,      ,,  .,  .         .,  ,  1         I    •  I    1       ii  •      iTi  I 

I).  I.   iimi,  i'art  ot  it,  as  territory;  sho  only  claiined  by  tins  lJKa.se  exclu- 

II,  No.  1.  ^iyjj  sovereignty  on  territory  in  America  from   ISeliriiig 

Straits  as  far  south  as  51^  N.,  together  with  exclusive  Jiiris- 

di<!tion  100  miles  from  the  coast. 

unitriistatfis     The  claim  was  of  territorv  on  land,  and  jurisdiction  to 

vorX^la       'restrain  trade  ahmg  all  the  coasts  of  that  territory. 

The  United  States  claim  to  territory  and  dominion  in 
the  Behring  Sea  cast  of  the  line  of  demarcation  depends 
entirely  on  the  cession  of  1807  by  l{ussia. 

If  Russia  Inul  not  territory  and  dominion  in  liehring  Sea, 
Blie  could  not  cede  it  to  the  United  States. 

1831  to  1835. 


NOTIFICATION  OF   UKASB. 

This  Ukaseof  1821  was  notilied  to  (Jreat  Britain  and  the 
United  States. 
TTii»t<>d  Sffltes     The  Rules  annexed  to  it,  and  the  Charter  issued  at  the 
voi!T,pp'.T6,"24'.*'  same  time,  applied  to  Russian  subjects  and  to  foreigners. 

PROTESTS  OF  GREAT  BRITAIN  AND  UNITED  STATES. 


DriHsii  Case      A  protcst  was  at  once  entered  by  both  Governments,  the 
Ai.pe.»iix,voi.ii  j5j,ij.ij^|j  protest  being  directed  both  to  the  claim  of  exclu- 
A'oenai'x  voi*u'  ^^^^  Sovereignty  over  the  territories,  and  of  ex(^lusive  rights 
I'arrii.NoTl' "' within  the  maritime  limits  specified.    The  United  States 
protest  was  directed  in  the  same  way  to  every  i)art  of  the 
claim:  to  the  claim  to  the  territories  south  and  east  of 
Behring  Straits;  to  the  extension  of  the  southern  limit 
from  r)5°  north  to  51°  north;  and  to  the  extension  of  mari- 
time jurisdiction. 
British  Case,  Both  pi'otests  wcre  at  first  met  by  explanations  of 

the  reasons  for  the  Ukase:  by  statements  that  the 
Powers  were  expressly  to  understand  that  the  en- 
trance to  and  navigation  of  liehring  Sea  had  not  been 
aifected  except  within  the  100  miles  limit,  but  that  this 
limit  was  insisted  on  for  the  protection  of  Russian  com- 
merce. 

After  these  protests,  Russia  issued  instructions  to  her 
cruizers  practically  suspending  the  effect  of  the  Ukase  in 
so  far  as  the  claim  to  maritime  jurisdiction  was  concerned. 


p.  42,  and  Appen-  f  q 
dix,  vol.  ii,  Part  ^O 
I,  pp.  3  and  24. 


British  CaHe, 
p.  44. 


WITHDRAWAL    BY  RUSSIA  OF  HER  CLAIM  TO    MARITIME 

JURISDICTION. 

This  withdrawal  was  notified  to  Great  Britain,  and  a  sug- 
gestion made  that  the  delimitation  of  boundaries  .should  be 
matter  of  negotiation. 

It  was  notified  also  to  the  United  States,  and  communi- 
cated by  botU  Towers  to  tUeir  respective  Representative^, 
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The  TTnile«l  States  also  informed  the  IJritish  Minister  to^^|,|j|,'',;  ^^^*^ 
the  United  Stales  uf  the  same  faet,  and  this  withdrawal  aiIiIiiih) 
was  nuide  the  basis  of  commuiiications  to  the  Uiissian  Rep- 
resentatives during  the  negotiations,  and  was  never  denied. 
It  was  eommunieated  with  the  uonseiit  of  the  Unssiau  Am-    iiHiiHii   ciihi>, 
bassador  in  somewliat  guarded  langnage  to  British  ship- p.''U""''"''*"''*' 
owners. 

Russia  never  witlxlrew  or  qualitied  the  abandonment  of 
the  KlO-mile  jurisdiction  elaim,  and  on  this  basis  the  nego- 
tiation of  tlie  Treaties  proceeded. 

The  abandonment,  demanded  both  by  Great  Britain  and 
the  United  States,  was  not  of  any  specific  part  of  her  claim 
toJurisdicti<m,  nor  were  certain  coasts  specified  ahmg  which 
tliis  Jurisdiction  should  not  be  exercised,  but  she  abandoned 
the  ichole  claim  to  jurisdicticni  along  the  whole  of  the  coantg 
of  the  territori<'S  she  claimed,  and  never  again  revived  or 
attempted  to  exercise  it  on  any  jtart  of  the  coasts. 

The  action  of  the  "ApoUon"  in  the  case  of  the  "Pearl"  p. "Jl' 
was  disavowed  by  the  Russian  Government. 


KritiMli     Case, 


The  Vnifal  States  Treat y  of  ISiii. 

The  United  States  having  objected  to  the  claim  of  terri- 
tory by  Russia  south  and  east  of  J>ehring  Straits,  as  far 
south  as  .51°,  and  also  to  the  claim  of  maritime  jurisdiction 
along  the  shores  of  that  territory;  further,  Russia  having 
agreed  to  withdraw  that  claim  of  maritime  jurisdiction ;  the 
Treaty  was  entered  into  to  carry  out  the  arrange- 
19  uients  which  had  been  come  to.  It  is  therefore  obvi- 
ous that  the  words  of  Article  I,  "  any  part  of  the 
Racitic  Ocean,"  include  Hehring  Sea. 

The  fact  that  the  United  States  also  contested  the  exten- 
sion of  the  southern  boundary  does  not  affect  this  position. 

There  was  nothing  unusual  in  using  the  term  "Racific"  nntiBh  caso, 
to  include  Rehring  Sea;  it  was  commonly  so  used  in  de- ^P' "*•  ^^' '^' 
spatches,  by  writers,  and  by  geographers  at  that  time,  and 
is  now;  it  is  used  in  this  sense  by  all  the  jurists  who  have 
dealt  with  the  Treaties,  and  by  Greenhow,  a  prominent 
official  of  the  United  States  Government,  in  oflicial  pub- 
lications. 

It  was  necessarily  used  in  the  Tresvty  in  this  sense,  because 
the  abandoned  claim  to  restrict  free«lom  of  navigation  and 
iishing  applied  to  several  parts  of  the  Pacific  Ocean,  viz., 
Rehring  Sea,  the  Seaof  Okliotsk,  and  that  i>art  of  the  Pacific 
which  lies  south  and  east  of  the  Alaskan  territory. 

The  argument  that  it  applied  only  to  the  Pacific  Ocean 
south  and  east  of  the  Alaskan  territory,  and  not  to  Reh- 
ring Sea,  is  disproved  by  the  fact  that  the  100  miles  claim 
of  jurisdiction  extended  both  to  the  north  and  to  the  soutli 
of  the  Aleutians.  Its  withdrawal,  therefore,  could  not  have 
been  confined  to  the  south,  to  the  exclusion  of  the  north, 
unless  it  had  been  expressly  so  stated. 

Other  i)rovisions  of  the  Treaty  {e.  g.,  Article  II,  forbid- 
ding resort  to  any  point  where  there  was  a  Russian  estab- 
lishment) manifestly  applied  to  the  whole  territory  claimed 
by  the  Ukase, 
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The  British  Treaty  of  1S35. 

Itis  mihtnltted  that  tlie  Treaties  of  ISi'l  iiiul  182r)doclar('(l 
and  rcco^iii/iMl  the  rights  (»f  the  United  States  and  (ireat 
liritain  to  navipite  and  lish  in  all  parts  of  the  non-terri- 
torial waters  over  whieh  tlie  rkase  purported  to  extend: 
that  the  body  of  water  known  as  I?ehrin^  Sea  was  included 
in  the  phrase  "  Pacific  Ocean  "  as  used  in  the  Tieaty  of 
IHlif);  and  that  the  limited  nieaninjj^s  placed  on  the  term 
"northwest  coast"  or  •»  north-west  coast  of  America"  in 
the  rnite«l  States  Case  are  incorrect. 

T'lrouijhout  the  negotiations  which  preceded  the  Trea- 
ties, the  wortls  "north-west  coast"  were  used  to  include 
not  less  than  the  whole  of  the  North  American  coast 
20        from  liehrinfj  Straits  to  51"^  north.     If  it  luul  been 
intended  to  limit  this  general  term  to  a  certain  i>or- 
tion  of  the  coast,  explicit  lanjjuage  would  hav<5  been  us«h1. 

One  contention  of  the  United  States,  in  elfect,  limits  tlie 
"north-west  coast"  to  the  lisicre  detined  in  the  lllrd 
Article  of  tho  Treaty  of  KSlio. 

While  on  the  one  hand  Article  VI  of  the  Treaty  was 
contined  to  the  //«/«)*•<•  inditiuee,  on  the  other  hand,  tli'  recip- 
rocal liberty  of  access  and  commerce  with  ea4*h  'ther's 
territories  secured  by  Article  VII  was  clearly  i  con- 
lined  to  the  lisiere',  the  main  proposals  made  with  regard 
to  this  related  to  its  possession  by  Russia.  The  other  pro- 
posals, including  that  as  to  reciprocal  liberty  of  access, 
related  to  the  whole  of  the  north-west  coast.  In  the  words 
of  Mr.  Canning,  writing  in  1824,  the  object  was  to  secure 
reci[)rocal  access  to  the  territories  of  the  resjjective  Powers. 
This  was  etlected  by  adopting,  as  Article  VII  of  the 
British  Treaty,  Article  IV  of  the  United  States  Treaty, 
which  gave  to  Kussia  and  the  United  States  a  reciprocal 
right  of  frequenting  for  ten  years  the  interior  seas  on  the 
coast  mentioned  in  Article  III  of  that  Treaty.  This  coast 
was  clearly  the  whole  of  the  north  west  coast  from  Behr- 
ring  Strait  southwards  to  about  54°  40',  Kussia  agreeing 
not  to  form  any  establishment  south  of  54*^  40',  and  the 
United  States  agreeing  not  to  form  any  to  the  north  of  that 
latitude. 

It  is  t  ibniitted,  therefore,  that  Behring  Sea  is  clearly 
included  n  the  term  "  Pacific  Ocean "  in  the  Treaty  of 
1825. 

ANALYSIS  OF  THE  TREATY. 

Article  II  of  the  Treaty  of  1825  traces  the  line  of 
demarcat  >n  between  the  two  Powers  on  the  coast  of  the 
contiueuu  and  the  islands  of  North-western  America. 

Article  IV  defines  the  Eastern  boundary  of  the  lisih-e 
which  was  to  belong  to  Russia. 

Arti(!le  V  emphasizes  the  possession  of  the  lisicre  by 
Russia  by  reiterating  that  the  reciprocal  prohibition  against 
fornnng  establishments  in  the  possessions  of  the  two  parties 
respectively  applied  in  the  case  of  the  Russian  possessions 
both  to  the  coast  and  to  the  lisihe  comprised  witUiu  tbosQ 
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Artij'le  VI  ih-alt  only  with  the  liHun;  jfiiintiiif;  to  (Jreat 
llritaiii  a  ix'tpctiial  i'i(;ht  of  iiavipitioii  of  all  the  rivers 
tlowiii);  to  tlu!  Pacitir  urniSHtlie  lino  of  deinareation  of  the 

<»V»/<Vc indicated  in  Artiele  III. 
21  Article  VI 1,  on  the  other  hand,  dealt  with  the  crtast 

of  the  continent  mentioned  in  Article  III:  it  i;avo 
to  the  two  partieH  a  reciprocal  ri^htof  viwit  to  all  the  inland 
waters,  harbours,  &C.,  on  this  coast:  it  applied,  therefore, 
to  the  coast  of  tlie  wliole  of  the  Russian  ])ossessions,  as 
well  as  to  the  whole  of  the  coast  of  the  British  posst'ssions. 

If  the  rifjlit  of  access  under  Article  VII  were  limited  to 
tlie  coast  of  the  linihr,  the  reciprocal  character  of  the 
Article  would  be  <lestroyed. 

The  text  of  the  Treaty  clearly  shows,  therefore,  that  the 
expression  "north-west  coast"  included  the  whole  of  the 
coast  on  the  north-west  of  the  American  continent;  and 
that  the  term  "racitic  Ocean"  included  all  the  waters 
washiiifj  the  north-west  coast,  including  Hehring  Sea. 

This  argument  is  supported  bv  the  fact  that  in  the  Trea-    "rituh  r.m 
ties  of  1841, 1843,  and  1851),  coiudiuled  by  Russia  with  (Ireat  ""'""'•  P'  '*•■ 
Britain  and  other  Powe  s  (and  which  are  examined  in  the 
liritish  Counter-Case,  pp.  51-52),  the  term  "  North-west 
coast  of  America"  is  used  in  a  manner  showing  conclusively 
that  it  included  the  coast  of  liehring  8ea. 

The  Treaty  of  18.-)9  did  not  expire  till  1869,  i.  e.,  after  the 
cession  of  Alaska  to  the  United  States. 

The  notice  issued  by  the  United  States  in  1845  at  the 
re(|uest  of  Russia  warns  the  United  States  citizens  against 
infringing  the  Treaty  of  18'_*4  by  "resorting  to  any  point 
upon  the  Russian- American  coast  where  there  is  a  Russian 
establishment."  This  notice  clearly  applied  to  all  the  coast 
of  Hchring  Sea. 

The  Cession  of  Alaska  to  United  Stotcs  in  1867. 

The  whole  of  the  Russian  territories  on  the  north-west 
coast  of  America,  together  with  the  islands,  were  ceded  by 
Russia  to  the  United  States  Treaty  of  1867. 


UNITED   STATES  STATUTES,  &C.,  DEALING  WITH  ALASKA. 

It  is  submitted  that  the  United  States  official  Acts  and 
Stiitutes  dealing  with  Alaska  Territory  next  "nentioned, 
whatever  their  construction,  have  no  forceor  valid '  ty  against 
foreigners,  and  therefore  attord  no  support  to  the  position 
assumed  by  the  United  States.    They  are  as  follows: 

The  Act  of  July  1868,  section  1,  extending  the  laws    xxnited  state* 
22        of  the  United  States  relating  to  customs,  commerce,  *^''*'*°'  ^'  '*' 

and  navigation  over  all  the  mainland,  islands,  and 
waters  of  the  territory  ceded  to  the  United  States  by  Russia. 

Section  1956,  Revised  Statutes,  Chapter  3,  title  23,  pro-  n,)d.  Appen. 
hibiting  the  killing  of  fur-seals  and  other  animals  within «iix,  vol. i, p.m. 
the  limit  of  Alaska  Territory,  or  in  the  waters  thereof. 

"An  Act  to  provide  for  the  protection  of  the  Salmon    iijW-.pW- 
Fisheries  of  Alaska,  1889,"  section  3,  declaring  that  Sec- 
tion 1956,  above,  shall  "inclrdeaud  apply  to  all  the  domin* 
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Ibid.,  p.  112. 


TTiiitfd  .States 
Casi',  A)iii(-iitlix, 
vol.  i,  p.  46. 


ion  of  tlie  United  States  in  the  waters  of  the  Behrinpf  Sea;" 
and  that  the  Prochunation  of  the  rresideiit.  waniiiifi  all 
persons  from  entering  snch  waters  for  the  purpose  of  viohit- 
in^f  the  Statutes,  shall  be  i)ublished  at  each  United  States 
port  of  entry  "on  the  Pacific  coast." 

A  Proclamation  of  the  United  States  President  in  188r> 
(and  also  in  1890,  1891,  and  1892),  warning  all  persons 
entering  the  waters  of  Behring  Sea,  within  the  dominion 
of  the  United  States,  for  the  purpose  of  violating  Section 
1956,  and  authorizing  seizure  of  vessels. 

It  is  vsubmitte<l  that  the  application  of  these  Statutes  and 
ofticial  Acts  to  foreigners  is  not  warranted  by  the  Treaty 
of  Cession  of  ISOT,  and  cannot  be  supported  by  any  prin- 
ciple of  law. 

TREATY  OF  CESSION,   1807. 

Thv.  Treaty  of  Cession  contained  the  following  provisions: 

AUTICLK  I. 


[United  States  translation  and  constriiutiDn  of  tlio  Treaty  incorrect.] 

"Sa  Majestd  rEmpcreur  de  Toiites  les  Rtis.sios  s'eiij^af^o  .... 
h,  c6diir  aux  l^tats-Unis  ....  tout  lo  territoire  avec  droit  de 
8(>iivciaintt6  acttielleiuent  possddd  par  Sa  Ma.jest(5,  siir  lo  C'outiiK^nt 
d'AiiK^rit|UO  aiiisi  ([lic  Uis  lies  contif{iiJ'H,  le  dit  territoire  <^taiit  coiiipris 
dans  les  liiiiitos  }^<^ographiquf8  cide.ssou8  iiidi(iuoea    .     .     .     ." 

A  line  ruiiniii<;  through  IJohriii};  Straits,  and  thence  to  the  south- 
woHt  to  a  point  hotweeti  Attn  and  Conunander  Inlands,  is  drawn  as  "la 
liniite  occidcntale  des  territoircs  ct'dos,  de  nianicre  H  enclavcr  dans  le 
territoire  ('<^d<^',  tontes  les  lies  Alt'outes  sitiK^cs  a  Test  de  fi>  nn'-ridien." 

The  eastern  boundary  was  the  line  of  demarcation  traced   by  the 
Treaty  of  1825. 
23  Articlk  II. 

The  right  of  property  in  all  the  vacant  lauds  and  public  places,  &c., 
is  included  "dans  le  territoire  cdd<5." 

AUTICLK  VI. 

"  ....  La  cession  du  territoire  avec  droit  do  souverainet*^ 
faito  par  cette  Convention,  est  drclaroe  libre;  .  .  .  .  et  la  ces- 
sion ainsi  faito  transforo  tons  les  droits,  franchises,  et  jirivilcfjcs 
aj)piirtenant  acttiellenient  it  la  Rnssie  dans  le  dit  territorie  et  ses 
dependances." 

United  States     Tlicse  articles  arc  thus  rendered  into  English  in  the 

Case,  Aiipcndix,  TT     -i.     i   cii.    i.        / 1     ~ 

vol.  i.  p.  44.         Un ited  States  Case  : 

Hritisli  Ca.se, 
Appeiiilix.  vol.ii, 
I'urtUl.No.b. 


AUTICLE  I. 


"His  Majesty  the  Emperor  of  All  the  Russias  .agrees  to  cede  to  the 
United  States,  ....  all  the  territory  and  d«iuinii)n  now  pos- 
sessed by  His  said  M.ijesty  on  the  Continent  of  America  and  in  the 
adjiicent  islands,  the  same  being  contained  within  the  geographical 
limits  herein  sot  forth     .     .     .     . " 

Aline  running  through  the  Hehring  Strait,  and  thence  to  the  south- 
west to  a  point  between  Attn  and  Commander  Islands,  is  drawn  as 
"the  western  limit  within  which  the  territories  and  dominion  con- 
veyed are  contained  so  as  to  include  in  the  territory  couveyed  the 
whole  of  the  Aleutian  Islands  east  of  that  meridian." 

Article  II. 


The  right  of  property  in  all  the  vacant  lands  and  public  places,  &c., 
is  included  "  iu  the  cession  of  territory  and  dominion." 
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irovisious : 


".  .  .  .  'I'lio  cession  of  territory  and  dominion  heroin  made  ia 
'iienOiy  docliiriHl  to  be  free,  ....  and  tiio  eession  lieioby  made 
convcv.s  111!  tlio  rift'ht.s,  tranchist'S,  and  privili-jres  now  belonjjinj;  to 
Kusttia  in  tlie  said  territory  or  domiiiioit,  and  appnrtenances  thoreto." 

Ill  this  traiKslatioii  the  expression  (twice  used)  "Le  terri- 
toire  iivec  droit  de  .souveraiiietc'' is  translated  "the  terri- 
tory and  dominion.''' 
24  Tiie  ac('uri,t(^   transhition  is,  "The  territory,  to- 

}>etiie)'  witli  the  rij;ht  of  soVen'i.n'iity." 

It  expresses  not  merely  a  grant  of  territory,  bnt  also  of 
the  sovereign  rights  over  such  territory.  It  says  nothing 
of  sovereign  riglits  or  dominiou  over  the  sea.  The  west- 
ern bouiuhiry-line  is  drawn  not  to  include  as  territory  or 
(hduinion  the  waters  to  the  east  of  it,  but  to  show  that  the 
islands  and  territory  to  the  east  of  it  pass  to  the  United 
States  by  the  cession. 

In  this  translation  also  the  expression  "  territoires  cedes" 
is  translated  "the  territories  and  domlnwn  ceded." 

Such  translation  is  only  permissible  as  a  free  rendering 
of  the  French,  and  as  incorporating  the  same  dominion  or 
sovereignty  which  is  alluded  to  in  Article  I,  i.  e.,  sover- 
eignty over  the  ceded  territories. 

In  the  \"Ith  Article  the  expression  "le  dit  territoire  et  sea 
di'pendances"  is  translated  "the  said  territory  or  donuuion 
and  appurtenances  thereto." 

The  aciurrate  translation  is,  "The  said  territory  and  its 
dependencies." 


UNITED  STATES  ARUUMENT  AND   .TUDGMENT.S  HASED   ON 
SUCH  ERRONEOUS  TRANSLATION   AND  CONSTRUCTION. 


United    State* 


On  these  mistranslations  of  the  Treaty  of  Cession,  arecas"  p.m 
founded  the  Unite»-  States  argument  and  certain  jndicial 
decisions,  to  the  etfecl  that  the  waters  referred  to  in  the 
Statntes  were  included  in  the  dominion  ceded  by  Russia, 
and  include  all  Dehring  Sea  to  the  east  of  the  boundary- 
line. 

Further,  the  inference  drawn  by  the  United  States,  and 
submitted  to  the  Arbitration  Tribunal,  is  that  up  to  the 
time  of  the  <  ession  Itussia  continued  to  claim  dominion  over 
Behring  Sea,  relinquisliiiig  ]nirt  of  it  to  the  United  States; 
that  this  dominion  .<<»  claimed  forty  years  after  the  Treaties 
of  182-1-25  is  evidence  of  Ihitisli  acipiie-scence  in  snch 
claim;  and  that  therefore  the  United  States  are  entitled  to 
have  Question  .'J,  and  all  other  questions  depending  on 
it,  answered  in  favour  of  the  United  States. 

A  reference  to  the  language  of  the  Treaty  of  18(J7  shows 
that  both  arguments  and  inference  are  unfounded. 

There  is  nothing  to  warrant  any  larger  meaning  being 
given  to  "  waters  tiieieof "  than  the  usual  meaning,  i.  c, .") 
miles  of  territorial  waters. 

Drawing  an  imaginary  boundary-line  through  the  high 
sea  for  the  imri)ose  of  delimitation  of  territories  on  eitlier 
side  of  it  does  not  warrant  the  inference  that  dominiou 
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over  the  liijili  sea  on  eitlier  side  is  claimed.    Such 

25        definition  ot"  a  boundary  lino  is  the  only  one  possible 

where  the  cession  is  of  many  islands  and  rocks,  many 

of  which  are  not  named  or  surveyed,  and  some  of  which 

are  even  perhaps  unknown. 

The  cession  was  of  all  territories  within  the  boundary- 
line,  and  the  Treaty  so  expressed  it. 

An  example  of  the  use  of  water  boundary-lines  for  this 
purpose  is  funn'shed  by  the  United  Kingdom  Statute  defin- 
ing the  limits  of  New  Zealand,  which  plainly  refers  only  to 
^  Un(tod_^^st»feB  territories  and  islands  within  those  limits.  Yet  the  United 
.aHe,p.  .  states,  for  consistency,  assert,  contrary  to  the  fact,  that 
Groat  JJritain  thereby  claims  as  within  the  Colony  all  the 
high  sea  within  those  limits. 

The  United  States  contention  has  been  shown  to  depend 
on  an  erroneous  construction  of  the  Treaty  of  1807. 

The  decisions  of  the  United  States  Courts  condemning 
British  vessels  for  a  supposed  breach  of  the  United  States 
sealing  laws  adopt  a  similar  construction,  and  are  therefore 
not  to  be  supported. 

Three  exami)les  of  such  decisions,  with  the  judgments, 
are  set  out  in  the  United  States  Appendix : 

Case  of  the  "  Thornton,'"  1886. 

DECISIONS  OF  UNITED  STATES  COURTS  CITED  IN  UNITED 

STATES   CASE. 


vol. 


(\-.Y""r!.p?miix!     Dawson,  J.,  held  that  "all  the  waters  within  the  bound- 
',i).ii4.      '  ary  set  forth  in  this  treaty    ....    aro  to  be  considered 
as  comprised  within  the  waters  of  Alaska." 

The  "  Thornton,"  a  British  vessel,  was  seized  when  fish- 
ing 70  miles  south-east  of  St.  George  Island,  the  nearest 
land,  and  was  condemned. 

Case  of  the  ^^ Dolphin''''  and  other  ships,  1887. 

Iiiid.,p.ii5.  Dawson,  J.,  held  that  Bussia  had  claimed  jurisdiction 
over  Hehring  vSoa,  and  that  Great  Britain  had  acquiesced 
in  that  claim;  that  the  Unitei^  States  had  purchased  the 
sea  east  of  the  boundary-line,  ;iud  that  the  action  of  the 
United  States  Avas  "  a  legitimate  exercise  of  the  powers  of 
sovereignty  under  the  law  of  nations,  with  which  no  nation 
can  lawfully  interfere." 

The  "J)olpliin"  and  other  ships,  British  vessels,  were 
seized  when  fishing  beyond  the3-niile  limit  in  Behring  Sea, 
and  were  condemned. 


26 


Case  of  the  ^^  James  O.  Swan,"  1892. 


TTnited  stntos  Hjiudford,  J.,  held  that  Bussia  had  asserted  authority 
vTi'.^'i2i!"'"''over  Behring  Soa  by  assuming  to  transfer  to  the  United 
States  certain  territory  and  dominion  with  definite  bound- 
aries, including  a  large  part  of  Behring  Sea,  and  that  the 
United  States,  by  the  ratification  of  the  Treaty  of  Cession, 
acquired  a  claim  of  right  to  exercise  authority  and  sover- 
eignty therein. 
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Tlie  Kcliooner  was  coiulenmed. 

The  decisions  of  the  United  States  Courts  in  the  eon- 
donination  of  other  vessels  jjroeeed  on  the  same  principles. 

Either  they  were  wrong-  in  point  of  construction,  or  the 
Statutes  upon  wliich  they  were  founded  were  vltra  vires  us 
against  foreigners.  In  neither  case  do  tliey  furnish  any 
justitication  for  the  action  of  the  United  States. 


^  UNITED 


CONCLUSIONS  ESTABLISHED  BY    FOREGOING  ARGUMENT. 

Tlie  foregoing  facts  and  arguments,  it  is  submitted,  con- 
chisively  establish  that  the  following  answers  should  be 
given  to  the  first  four  questions  in  Article  VI  of  the  Treaty 
<»f  Arbitration. 

To  QucKtion  J. — That  Russia  exercised  no  exclusive  juris- 
diction in  Behring  Sea  prior  to  18G7;  that,  in  1821  only, 
Russia  asserted  exclusive  jurisdiction  over  a  ])artof  Beliring 
Sea  ahuig  its  coasts,  but  that  she  withdrew  the  assertion, 
and  never  afterwards  asserted  or  exercised  such  jurisdic- 
':ion. 

That  Russia  exercised  no  exclusive  rights  in  the  seal  fish- 
eries in  Uehring  Sea  prior  to  1807;  that  in  1821  only,  Rus- 
sia claimed  exclusive  rights,  as  included  in  her  claim  of 
jurisdiction  extending  to  100  miles  from  the  coast,  but  that 
she  withdiew  the  assertion,  and  never  afterwards  asserted 
jr  exercised  sucdi  rights. 

The  only  exclusive  right  which  Russia  subsequently  exer- 
cised was  the  right  incidental  to  her  territorial  ownership. 

To  Qvcsfion  2. — That  (ireat  Britrun  neither  recognized 
nor  conceded  any  claims  of  Russia  of  jurisdiction  as  to  the 
seal  fisheries,  i.  e.,  either  («)  of  exclusive  jurisdiction  in 
Behring  Sea,  or  (6)  exclusive  rights  in  the  fisheries  in  Beh- 
ring Sea,  save  as  already  mentioned. 
27  To  Question  3. — That  Behring  Sea  was  included  in 

"Pacific  Ocean"  in  the  Treaty  of  1825. 

That  Russia  neither  held  nor  exclusively  exercised  any 
rights  in  Behriiig  Sea  after  the  Treaty  of  182."),  save  only 
such  territorial  rights  as  were  allowed  to  her  l)y  interna- 
tional IflW. 

To  Question  4. — That  no  rights  as  to  jurisdi(!tion  or  as  to 
the  seal  fisheries  in  Behring  Sea  east  of  the  water  bouiulary, 
in  the  Treaty  between  the  United  States  and  LMissia  of  the 
.'{(tth  March,  1807,  passed  to  the  Ignited  States  under  that 
Treaty,  except  such  as  were  incidental  to  the  islands  and 
other  territory  ceded. 
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PART   II. 


Argument  addressed  to  the  5th  Question  for  Decision  under 
Article  VI  of  the  Treaty  of  Arbifrafion,  viz.:  Has  the 
United  States  any  Eight  of  Protection  or  Property  in  the 
Fur-seals  f 


PROPOSITIONS    MAINTAINED    IN    PART   IT  OF   THE  ARGU- 
MENT  or   GREAT   BRITAIN. 


1.  That  seals  are  animals /iTff  natura'. 

2.  That  the  only  property  in  animals /era'  naturw  known 
to  the  law  is  dependent  on  possession. 

3.  That  this  law  is  common  both  to  Great  Britain  and 
the  United  States. 

4.  That  the  owner  of  land  has  the  exclusive  right  to  take 
t)osses8ion  of  them  while  they  are  on  his  land;  but  that 
ri}>ht  is  lost  when  they  leave  his  land;  and  when  they  are 
on  the  high  sea  all  alike  have  the  right  to  take  possession 
of  them. 

5.  That  while  on  the  Pribyloff  Islands,  neither  the  United 
States  nor  their  lessees  exercise  their  right  to  take  posses- 
sion of  the  seals  otlier  than  of  those  actually  killed. 

And  that  when  the  seals  leave  the  Pril)yl()if  Islands  and 
take  to  the  high  seas,  all  exclusive  right  of  the  United 
States  is  at  an  end,  and  all  alike  have  the  right  to  take 
possession  of  them, 

6.  That  no  right  of  protection  of  the  seals  in  Behring 

Sea  or  in  any  other  i)art  of  the  Pacitic  exists. 
28  7.  That  the  claim  of  a  Government  U)  protect  ani- 

mals, which  are  not  their  lu'operty,  on  the  high  .sen, 
and  thereby  to  interfere  with  the  exercise  of  the  rights  of 
fishing  which  other  nations  possess,  cannot  be  supported 
by  any  known  principles  of  law. 

8.  That  no  analogy  exists  between  the  rights  claimed  by 
the  United  States  and  those  claime<l  and  exercised  by  other 
nations  on  the  high  seas,  whether  as  regards  fishing  laws 
or  otherwise,  and  that  the  United  States  cannot  derive  any 
warrant  for  the  right  claimed  from  such  fisliery  or  other 
laws. 


S7 


28 


ARGUMENT   OF   GREAT   BRITAIN. 


Iliid.,  p.  101. 
Ibid.,  p.  142. 


Pritish  coun-     Tlie  fnr-scal  is  not  only  a  marine  animal,  but  pelagic  in 
ter  CttHo,  p.  luo.  iijii^jt^  .spendinjjf  most  of  its  time  at  large  in  the  0])en  ocean. 
It  is  niij;rat()iy  in  its  lia'it,  and  in  tlie  course  of  the  year 
traverses  a  great  part  of  tlie  North  I'acilic  Ocean. 

The  time  in  eacli  year  during  which  various  classes  of  fur- 
seals  (or  some  c()nsi(leral)le  ]»ortion  of  them)  remain  on  or 
about  the  breeding-islands  for  i)nri)oses  of  rej»rodnction,is 
from  tinee  to  live  and  a  lialf  months.  J5ut  individual  seals 
(with  the  exception  of  tlie  old  bulls)  frequent  the  adjacent 
waters  for  much  of  the  time  of  their  resort  to  the  islands, 
and  many  young  males  and  virgin  females  probably  do  not 
land  at  all.  The  average  lengtli  of  stay  ashore  of  the  seals 
is  about  one-third  of  the  year. 

The  food  of  the  fur-seal  is  entirely  derived  from  the  sea. 

The  ex])ressi()n  "home"  or  "sole  hoiue,"  ai)i)lied  to  the 
Pribylotf  Islands  in  connection  with  the  fur  seals  found  in 
the  eastern  part  of  the  Pacific,  is  inadmissible,  even  on  the 
as8umi)tion  that  all  are  born  there.  A  migratory  animal 
cannot  be  said  to  be  "at  home''  only  when  in  its  breeding 
area.  The  home  of  any  species  is  the  area  within  whi<;h  it 
liabitually  lives.  Animals  may  have  winter  as  well  as 
summer  homes. 

The  prin(!ii)al  "winter  home"  of  the  fur  seals  of  the 
eastern  part  of  the  Korth  Tacilic  is  the  part  of  the  ocean 
lying  off  tiie  coast  of  Uritish  ('olumbia;  and  there  enor- 
inons<pianfitiesof  tish,  whicii  would  otherwise  be  available 
for  the  sui)i)(n't  of  the  inhabitants,  are  consumed  by  the 

seals. 
29  The  principal  "wintei'  home"  of  the  fur-seals  of 

the  western  ]»art  of  the  2sorth  Pacific, is, similarly, 
in  the  vicinity  of  the  Japanese  coasts.  But  seals  in 
smaller  nnmbers  are  to  be  found  in  all  parts  of  the  North 
Pacilic. 

In  the  summer  months,  most  of  the  seals  go  northwards 
for  breeding  jmrposes.  Some  go  to  the  Commander  Islands, 
others  to  tlie  Knrile  Islands  and  Kobben  Isliind,  others  to 
the  Pribylotf  Islands. 

No  special  bodies  of  the  seals  can  be  said  to  resort  entirely 
and  invariabUi  to  one  or  other  of  these  groups  of  islands. 

Intermingling  occurs  between  the  seals  of  the  North 
Pacific  generally,  both  to  the  north  and  to  the  south  of  the 
Aleutian  Islands. 

The  allegation  that  the  identity  of  individual  seals  can 
be  established  wiien  at  sea  cannot  seriously  be  advanced. 

Exporiments  and  oV)servation  further  show  that  seals 
born  on  one  of  the  Pribyloff  Islands  often  land  in  another 
year  on  the  other  island,  and  that  the  relative  numbers  of 
seals  on  the  two  islands  varies  from  year  to  year. 

The  tendency  of  the  slaughter  carried  on  ui)on  the  Priby- 
loff Islands  is  to  drive  the  seals  away  from  these  islsinds, 
and  many  other  islands  are  available  as  breeding-places. 

The  fsict  of  the  intermingling  of  the  seals  of  both  sides 
of  the  North  Pacific,  likewise  shows  that  not  all  the  seals 
found  in  the  eastern  part  of  that  ocean  can  have  been  born 
on  the  Pribyloff  Islands. 

The  expression  "Alaskan  herd"  is  simply  a  fanciful 
creation,  supposed  to  lend,  by  the  use  of  the  term  "  herd," 
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some  colour  to  the  United  States  contention  of  right  of 
property  and  protection. 

Tlie  term  "herd"  is  applicable  to  seals  (if  at  all)  only    ibi(i.,p.ii8. 
when  on  the  islands,  and  tlien  only  to  ciich  rookery  sepa- 
rately, or  to  bodies  of  seals  driven  t()};«'tlier. 

Ko  distinction,  as  between  tli(!  fur-seals  resorting  to  the 
two  sides  of  the  Nortii  Pacillc,  has  heretofore  been  known 
to  naturalists. 

30  The  alleged  distinction  recently  advanced  on  the 
part  of  the  United  States  is  based  on  the  classing 

of  skins  by  fur-dealers,  but  such  classing,  and  the  difler- 
ences  of  price  resulting,  are  no  evidence  of  dilference  of 
kind  in  the  fur-seal  or  in  other  animals. 

Tlie  criteria  emijloyed  by  fur-dealers  in  classing  the 
skins,  though  important  in  the  trade,  are  in  themselvea 
sliglit  and  dii'ticnlt  of  definition.  In  tlie  particular  case 
of  fur-sealskinsfrom  the  Pribyloff  and  Comnumder  Islands, 
ex])erienced  dealers  actually  observe  a  laige  perceidage 
of  skins  from  each  s<»urce  wliich  would  be  classed,  accord- 
ing to  the  criteria  they  employ,  as  coming  ii-om  the  other. 

Though  fur-seals  are  to  a  certain  degree  controllable    liiiUsh  coun- 
when  on  land,  this  results  fiom  their  helplessness  ■wliilo'"'"^"''"'!'-"^' 
there,  and  such  control  has  nothing  to  do  with  domestica- 
tion. 

It  is  im])racticable  so  to  control  the  seals  as  to  prevent 
them  from  going  to  the  sea  wlienever  they  desire  to  do  so, 
and,  were  it  possible  so  to  do,  the  seals  wouhl  perish. 

While  the  seals  are  on  the  Tribyioif  Islands,  they  are 
left  entirely  to  their  natural  inclinations  both  as  to  leaving 
and  returning  to  the  islands. 

They  retain  there  all  tlieir  characteristics  of  animals 
ferw,  naturiv. 

They  are  unused  to,  and  incapable  of,  any  but  slow  and 
laboured  movement  on  land,  and  are  tlierefore  easily  sur- 
rounded and  driven  to  the  killinggronnds  for  slaughter. 

Such  control  as  is  exercised   in   driving  and   killing,    ibid.,p,ii2. 
amounts   to  no   more  than    preventing  those  which  are 
selected  for  killing  from  escaping. 

The  seals  dread  the  ajjproach  of  man,  and  endeavour  to 
Heefrom  him,  even  when  collected  in  great  numbers  ashore; 
though  it  is  ])robablethat,  when  their  breeding-places  were 
lirst  visited,  ignorance  caused  them  to  be  fearless.  The 
result  of  this  contact  with  man  has  therefore  been  the 
oi)i)osite  of  that  implied  by  doniesticati(m. 

During  the  greater  part  of  the  year,  the  seals  are  wholly 
removed  from  the  cognizance  of  persons  on  the  Pribyloif 
Islands;  and  till  very  lately  their  winter  haunts  were  not 
even  known. 

All  ideas   attached  to  the  word  "domestic"  are 

31  therefore  wanting  in  the  case  of  fur-seals.    Man  does 
not  provide  their  food  or  in  any  way  assist  them  to 

obtain  it;  his  care  is  at  most  of  a  negative  kind,  and  con- 
sists in  the  avoidance  of  acts  which  would  tend  to  drive 
them  wliolly  away  from  the  breeding-islands.  They  would 
not  suffer,  but,  on  the  contrary,  would  profit,  by  his  depar- 
ture from  these  islands. 
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No  scientific  autliority  can  be  juMuced  in  sui)p<>rt  of  tlie 
contention  tliat  tlie  seal  is  otlier  tlian  a  wild  animal;  and  it 
is  believed  that  no  opinion  from  any  source  wliicli  is  reco^- 
ni/ed  as  entitled  to  weiylit  can  be  quoted  to  such  an  eftect. 

atatenwnt  of  the  Law  of  the  United  States  and  Oreat  Britain 
as  to  Vroperty  in  Animals  '■'•  Ferw  KaturwJ'^ 

The  (iommon  law  in  force  both  in  America  and  England 
as  to  animals  ferw  naturw  is  identical. 

PROPKKTY  IN  WILD  ANIMALS  DEPENDENT  ON  POSSESSION. 

This  law  recognizes  no  proi)erty  in  animals  ferw  naturw 
until  possession.  Proiierty,  while  the  animals  are  alive, 
remains  only  so  long  as  this  ]tosst'ssion  lasts;  when  this 
possession  is  l<)st  the  ])roi)erty  is  lost.  The  law  considers 
that  they  arc  then  wild  animals  at  large,  and  that  the  rights 
of  capture  revert  to  all  alike. 

The  owner  of  land  has  what  is  sometimes  called  a  (piali- 
fled  ]noperty  in  \yild  aninials  on  the  land,  but  this  is  no 
more  than  the  exclusive  right  to  take  possession  while  they 
are  there,  and  when  they  leave  the  land  that  exclusive  right 
is  gone. 

Tiie  following  i)assage  is  taken  from  the  treatise  of  the 
well-known  authcns,  Pollock  and  Wright,  on  " Possession 
in  the  Common  Law,"  p.  231 : 

.  .  .  .  Tiespi.ss  or  tliel't  cannot  at  common  lav  Le  enniniittcrt  of 
livinj^  animals  ferw  nainr(r  nnless  they  arc  tame  or  coiitineil.  'I'liey 
may  bo  in  tho  pailc  or  pond  of  a  jierson  who  has  the  exclusive  riffiit 
to  take  tlicm,  hut  tliey  are  not  in  his  possession  unless  they  are  citlu^r 
so  conlined,  or  so  jtowerless  by  reason  of  immaturity  that  they  can  be 
taken  at  pleasure  with  certainty 

EXAMPLES  OF  TAKING  POSSESSION. 

The  following  examples  from  decided  cases  illustrate  the 

nature  of  possession. 

32  Young  V.  Ilitchens  (6  Q.  B.  G06),  fish  only  partly 

in  a  seine-net  were  held  not  to  be  in  possession. 

E.  V.  Kevu  Pothadu  (Ind.  L.  R.  5  Madras  390),  flsh  in 

irrigation  tanks  in  liulia  were  held  not  to  be  in  possession. 

REASON  FOR  RECOGNITION  OF  EXCLUSIVE  RIGHT. 

The  law  does  not  give  to  the  owners  of  laud  this  qualitied 
property  as  to  wild  animals  on  their  land  by  reason  of  any 
care,  or  feeding,  of  the  wild  animals,  or  management  which 
falls  short  of  reducing  them  into  possession:  it  is  rested 
solely  on  the  fact  of  the  ownership  of  the  land,  and  the 
fact  that  any  otlier  person  coming  on  the  laud  to  take  the 
aninuils  is  a  trespasser. 


VIOLATION   OF  TIIE  RIGHT. 


The  exclusive  right  to  take  possession  may  be  violated; 
but  us  the  right  comes  to  au  Qud  wUen  the  animals  le^iVfi 
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the  laiHl  in  respect  of  which  the  rifjlit  arises,  sucli  violation 
ciui  ocrur  only  while  the  animals  are  on  the  land,  as  by  a 
tresi)asser  takiui;  pousussioii  of  theiu. 

RAIDING. 

Such  a  violation  is  committed  by  raiders  on  the  islands, 
and  the  property  in  the  seals  taken  by  them  is  in  the 
United  States. 

CASES  PUT  BY  THE  UNITED  STATES. 
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With  reference  to  the  cases  put  by  Mr.  Phelps  and  Mr.  ■Pnitort  stAtrg 
Blaineof  killing  fish  by  scattering  poison  in  the  sea,  destroy-  yo\Xvp^^02,''is7. 
iiig  them  by  dynamite,  and  placing  dangerous  obstructions 
iiud  derelicts  in  the  sea  to  injure  commerce  or  fisheries,  it 
is  denied  that  they  present  any  analogy  to  the  case  now 
under  discussion,  which  is  simply  that  of  fishing  by  lawful 
methods. 


THIS  IS  A  QUESTION  OP  RIVAL  TRADING  MERELY. 

All  persons  alike  possess  the  right  of  fishing  on  the  high 
sea,  and  such  fishing,  even  though  it  diminish  the  catch  of 
another,  is  iu  all  respects  analogous  to  the  case  of  rival 
traders. 

WHICH  THE  LAW  PERMITS. 


There  is  no  principle  of  law  in  the  United  States  or  Great 
liritaiu  which  i)rohibits  rival  trading,  or  gives  redress  to 
that  one  of  the  traders  who  may  suil'er  loss  in  his  trade  by 
his  rival's  exertions. 

The  exercise  of  the  right  to  catch  the  seals  on  the  high 
sea  is  a  rival  trade  to  the  exercise  of  the  right  to  catch  the 
seals  on  land.  This  latter  right  is  of  the  same  character 
as  the  former:  it  only  difl'ers  by  reason  of  its  being  exclu- 
sive while  the  seals  are  on  the  land. 


NO  MALICE   ALLEGED. 

No  act  of  malice  towards  the  United  States  or  the  les- 
sees of  the  Pribyloft's  has  been,  or  could  be,  alleged  against 
the  fishermen  of  Great  Britain  whose  vessels  have  been 

seized.  The  seals  are  taken  by  tliem  on  the  high  sea 
33        for  their  profit,  and  in  the  exercise  of  their  legal 

rights  of  fishing  possessed  by  them  iu  common  with 
all  mankind. 

PRINCIPLE  OF  LAW  APPLICABLE. 


The  case  therefore  falls  within  the  general  principle,  that 
where  loss  results  to  one  by  the  lawful  exercise  of  a  right 
possessed  by  another,  no  reparation  can  be  obtained  by 
law. 

It  is,  therefore,  submitted  that  any  rights  which  the 
United  States  j)088e8S  are  not  violated  by  the  acts  of  fish- 
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ermcn  of  other  nations  on  the  high  sea;  and  that  there  is 
no  luiuiiplo  of  hiw  known  in  Great  Britain  or  the  United 
States  by  which  the  contention  that  there  is  such  a  viola- 
tion can  be  supported. 

Application  of  I'rinciples  of  Property  and  Possession  of 
Wild  Animals  to  Seals. 

THE  DISTINCTION  IS  FUNDAIIENTAL. 

The  distinction  between  the  riffht  to  take  possession  of 
wiUl  animals  wliile  they  are  on  tlie  land,  and  the  right  of 
property  in  smih  aninials,  is  fundauiental  to  the  questions 
submitted  to  the  Arbitrators. 

When  the  foregoing  principles  as  to  property  in,  and  pos- 
session of  animals  /era'  naturw,  are  a])plied  to  the  case  of 
the  seals,  the  United  States  contention  of  jiroperty  in  them, 
while  tiiey  are  in  the  higli  sea,  falls  t(^  the  ground. 

NATURE  OP  UNITED  STATES  RIGHT  TO  SEALS  WHILE  ON 

PRIEYLOEFS. 

The  United  States  or  their  lessees  have  only  an  exclusive 
right  to  take  i)ossession  of  the  seals  while  they  are  on  the 
ishinds,  and  tliis  exclusive  right  is  lost  when  the  seals  go 
into  the  high  seas. 

They  take  possession  only  of  such  seals  as  they  kill. 

THEIR  MANAGEMENT   IS  NOT   TAKING   POSSESSION. 

The  alleged  management  amounts  to  no  more  than  taking 
precautions  that  the  seals  shall  not  be  driven  away,  and 
to  regulate  the  quota  of  seals  to  be  killed. 

NO  POSSESSION  EXCEPT  AT    TIME   OF  CAPTURE,  NOR  ON 

HIGH  SEA. 

The  conditions  of  seal  life  during  the  period  the  seals 
are  in  Behring  Sea,  their  excursions  to  and  from  the  islands 
into  the  high  sea,  and  the  intermingling  of  seals  from  dif- 
ferent islands,  clearly  show  that  the  conditions  essential 
to  possession  never  exist,  except  at  the  moment  of  capture. 

While  the  seals  are  at  sea,  there  is  no  power  to  repro- 
duce at  will  the  physical  relations  to  the  animals  essential 
to  possession. 

RIGHTS  OF  OTHERS  TO   CAPTURE. 

The  possession  of  the  United  States  is  thus  seen 

34        not  to  be  established  while  liie  seals  .are  at  sea,  and 

the  rights  of  all  to  catch  the  animals  on  the  high  sea 

remain,  and  were  lawfully  exercised  by  the  British  vessels 

seized  by  the  United  States. 


CLAIM  OF  PROPERTY  UNFOUNDED. 

The  United  States  claim  to  property,  or  to  any  greater 
right  than  au  exclusive  right  to  take  possession  while  on 
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tlic  islands,  is  therefore,  it  is  submitted,  witliout  foundation ; 
and  the  exclutjivo  right  to  take  possession  does  not  exist 
at  sea. 

Tlie  alle{?ation  in  Mr.  Phelps'  letter,  that  the  seal  fishery    tTnitci  state* 
is  "  tlie  property  of  the  nation  on  whose  shores  it  is  carried  voi."',  p/'aw!"  '*' 
on,"  be{>s  tlie  question,  and  is  not  consistent  with  any  known 
principle  of  law. 

The  Jlritish  contention  is  that  this  absence  of  precedent 
is  fatal  to  the  United  State's  claim,  which  contlictswith  the 
undoubted  rij?ht  of  individuals  to  fish  for  seals  in  the  hijih 
sea,  a  right  which  cannot  be  diminished  or  taken  away  by 
a  (lovernment  to  which  the  owners  of  the  right  owe  no 
allegiance. 

Nor  is  the  United  States  contention  in  any  way  advanced 
by  an  appeal  to  international  law. 

soubc;e  and  foundation  of  international  law. 

It  is  incorrect  to  say  that  the  best  international  law  has 
arisen  from  precedents  that  have  been  established  when 
the  just  occasion  for  them  arose,  undeterred  by  the  discus- 
sion of  abstract  and  inadequate  rules. 

It  may  be  observed  that  law  so  made  would  not  be  inter- 
national law  at  all.  International  law  is  evolved  by  a  more 
just  as  well  as  a  more  tedious  process.  Its  source  is  thus 
stated  by  Kent : 

The  sole  source  of  this  law,  the  fountain  from  which  it  flows,     Kent's  "Com- 

wlietlier  in  its  cnHtomary,  conventional,  or  judicial-customary  shape,  iJi^tBrnntwrnlw 

is  the  consent  of  nations.  Law,"  2uil    rdi- 

1      J  •  tiiin,    by    Abdy, 

And  again:  p. 4. 

In  cases  where  the  principal  jnrists  agree,  the  preaninption  will  be    IWJ-.  p- 37. 
very  greiitly  in  favour  of  the  solidity  of  their  maxims;  and  no  civil- 
i/cd  nation  that  does  not  arrogantly  set  ordinary  law  and  justice  at 
dyfifince  will  venture  to  disregard  the  uniform  sense  of  the  established 
writers  on  international  law. 

In  the  case  of  Triquet  v.  Bath,  Lord  Mansfield  said: 

I  remember,  in  a  case  before  Lord  Talbot,  of  Buvot  r.  B.irbut,  upon    3  Burr.  1478  (at 
a  motion  to  discharge  the  defendant  (who  was  in  execution  for  not''-^^"''* 

performing  a  decree)  "  because  he  was  agent  of  commerce,  com- 
35  missioned  by  tlie  King  of  Prussia,  .and  received  here  as  such;" 
the  matter  was  very  elaborately  argued  at  the  bar,  and  a  solemn 
deliberate  opinion  given  by  the  Court.  .  .  .  Lord  Talbot  declared 
a  clear  opinion,  "  That  the  law  of  nations,  in  its  full  extent,  was  part 
of  the  law  of  England."  ..."  That  the  law  of  nations  was  to  1)6 
collected  from  the  jnaclice  of  different  nations  and  the  authority  of 
writers."  Accordingly,  he  argueil  and  determined  from  such  instances, 
and  the  authority  of  Grotius,  Barl>eyrac,  Binkershoek,  Wiquefort, 
Ac,  there  being  no  English  writer  of  eminence  upon  the  subject. 

I  was  counsel  in  this  case;  and  have  a  full  note  of  it. 

I  remember,  too,  Lend  Hardwicke's  declaring  his  opinion  to  the 
same  etfect;  and  denyin|»  that  Lord  Chief  Justice  Holt  ever  had  any 
doubt  as  to  the  law  ot  nations  being  part  of  the  law  of  England, 
upon  the  occasion  of  the  arrest  of  the  Russian  Ambassador.* 

This  extract  shows  it  to  have  been  the  opinion  of  Lord 
Talbot,  Lord  Hardwicke,  and  Lord  Mansfield,  that  interna- 
tional law  is  to  be  collected  from  the  practice  of  nations 
and  the  authority  of  writers;  and  that  they  and  Chief 

*Tho  italica  in  this  passage  are  taken  from  the  Report  itself. 
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Justice  Holt  Mere  agreed  in  regarding  it  as  part  of  the 
law  of  Kiigland. 

Tiiat  braiu'li  of  inteniaticnial  law  wlii(!li  deals  witli  the 
rights  of  nations,  and  which  owes  its  existence  to  the  con- 
sent of  nations,  derives  its  force  from  well  known  and 
recognized  |)rincii)lcs  of  justicte,  while  that  brancjh  of  it 
whi<!h  d«'als  with  therightsof  sul>Je(!tsof  dilfcrent  iiiiticms 
is  based  on  priintiides  common  to  the  laws  of  all  nations. 

International  law  does  not  nor  <;an  a  Tribunal  admin- 
istering this  law  create  novel  principles,  antagonistic  to 
Bucli  legal  ininciples,  nor  is  there  any  example  which  can 
warrant  Mr.  Phelps'  suggestion  that  this  should  be  done. 

The  consent  of  nations  would  not  be  i)rcsumcd  in  favour 
of  such  novel  i)rincii>les.  if,  as  is  assumed  above,  a  i)rece- 
dent  is  sought  to  be  created  on  the  strength  of  them;  and 
this  consent  is  essential  to  the  admission  of  such  prece- 
dent. 

It  is,  it  is  stibmitted,  therefore  clear  that  the  decision  of 
the  Arbitration  Tribunal  must  conform  to  recognized  prin- 
ciples of  law. 

No  othei-  method  is  sanctioned  by  the  Treaty  of  Arbitra- 
tion. That  Treaty  distinguishes  clearly  between  the  ques- 
tions as  to  existing  rights  and  the  question  of  future 
36  lieguliitions.  The  former  are  dealt  with  by  Article 
VI,  the  latter  by  Article  VII.  Further,  Article  V 
of  the  moiUiH  vivendi  makes  the  mutter  clear,  liy  that 
Article  it  is  jjrovided  that  "  if  the  result  of  the  Arbitration 
h&  to  affirm  thorijihtoi'  British  scalers"  coiiii)ensation  shall 
be  made  "for  abstaining  fiom  tlie  exercise  of  that  right" 
during  the  Arbitration;  and  "  if  tlie  result  shall  be  to  deny 
the  right"  compensation  shall  be  made  by  Great  Britain. 

THE  LEGAL  PRINOII'LES  INVOLVED  liEING  COMMON  TO 
LAWS  OF  EOTII  PARTIES  TO  DISPI'TE,  THEIR  DECISION 
MUST  CONFORM  TO   THEM. 

When,  as  in  the  present  oji^e,  the  rights  and  duties  oi 
the  respective  parties  Mould  lie  determined  by  the  princi- 
ples of  law  common  to  the  tw(»  <  uuntries  in  the  same  way, 
it  is  submitted  tiiat  it  is  tli  :  duty  of  the  Arbitration  Tri- 
bunal to  tbllow  the  commori  ovjuciides  of  the  tw^o  laws,  and 
no  others. 

A  STATE    CAN    AFFECT    ONLY    THE    RIGHTS    OF    ITS    OWN 

SUBJECTS. 


A  nation  has  no  power  to  affect  by  its  special  Statutes 
the  fundamental  rights  of  possession  and  projx'rty,  exce])t 
with  regard  to  its  own  subjects  and  persons  within  its  juris- 
diction. 

Tlie  United  States  Statutes,  under  which  the  British 
vessels  were  seized  and  condemned,  as  those  Statutes  are 
now  construed  by  the  Courts  of  the  United  States,  w(mld 
affect  these  fundamental  rights  with  regard  to  the  subjects 
of  other  nations,  and  therefore  are  quoad  the  subjects  of 
other  nations  ultra  vires. 


AUai'MKNT    OF    OHEAT    BUriALV. 


3.-, 


Tlie  Claim  to  Protection  apart  from  I'mjirrftj. 

Tlio  United  Stiitca, assmniii;;  that  tlioir  cliiiin  to  |)n»|)«>ity 
fails,  eiidoavonr  to  estahlisit  an  indopendont  rijrlit  to  [tro- 
tect  (lie  Heals  on  the  liiyli  seas. 

This  is  a  contention  wliolly  devoid  of  lej^al  antliority. 

1  UHIT   OF   A  OOVERNMENT  TO   PROTKCT. 

The  ripflit  of  a  (lovernnient  to  protect  the  ]no]>('rty  of 
its  suhjeets  innst  rest  on  the  same  principles  as  tiie  ri<;iits 
of  an  individnal. 

Sueli  rij{lits  as  the  United  States  may  ])Os,sess  to  jirotect 
the  seals  are  dependent  on  the  existence  of  proiierty  iu 
thein. 

RIGHT    RATIONE    SOLI    DOES    NOT    IMPORT  RIGHT  OFF 

THE  LAND. 

The  exclusive  rifjlit  to  take  possession  of  animals  on  land, 
dealt  with  in  the  precoc.nK  arjinnient,  does  not  <'arry  w  itii 
it  a  right  to  protect  such  animals  when  they  leave  the  land. 

WHICH   WOULD  CONFLICT  WITH   RIGHTS  OF   OTHERS  ON 

HIGH.  SEA. 


s,  and 


OAVN 


The  right  of  all  nations  to  tish  on  the  high  seas  is 
37  inconsistent  with  the  claim  of  any  nation  to  i)rotect 
fish  or  other  free-swimming  animals  tiiere. 
The  contingency  that  fewer  seals  may  resort  to  tlie 
United  States  islands  in  consequence  of  the  exenise  of 
tiii.s  riglit  of  fishing  on  the  iiigh  sea  cannot  affect  that  riuht, 
nor  entitle  the  United  States  to  claim  that  it  should  be  less 
freely  exercised. 

RIGHT  TO  PROTECT  APART  FROM  CLAIM  OF  PROPERTY. 

The  United  States,  however,  insist  that  they  have  such 
a  right  of  i)rotection  of  the  seals,  in  the  oi)en  waters  of  the 
Pacific,  independently  of  the  claim  to  a  right  of  proijcrty 
in  the  seals.  The  claim  of  right  thus  advanced  is  novel 
and  unpr«'cedented. 

It  is  obvious  that  this  question  is  iu  no  way  connected 
with  or  dependent  on  the  question  of  concurrent  regula- 
tions. 

An  abstract  right  of  protection  (such  as  is  here  claimed), 
distinct  from  a  right  of  property  in  the  animal  sought  to 
be  protected,  cannot  exist.  It  would  involve  the  right  to 
make  the  protection  respected,  and  therefore  an  iiiterfer- 
en<!e  with  the  equality  and  indei)eiidence  of  other  nations 
upon  the  high  seas;  an  interference  which  must  take  the 
concrete  form  of  a  light  of  visit  and  sear'h.  That  such 
rights  do  not  generally  exist  in  time  of  peace,  except  in 
the  case  of  piracy,  is  too  elementary  a  proposition  to  need 
demonstration.    Pelagic  sealing  is  not  piiacy. 
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NO  RIGHT  OF  PROTECTION  BECAUSE  FISH  MAY  BE  GOING 

TO   THE   ISLANDS. 

Nor  is  tlie  case  altered  by  tlie  fact  that  the  chiim  to  pro- 
tect is  based  on  the  assmiiptioii  that  the  tish  may  be  pro- 
ceeding to  a  phice  witliin  the  doiniiiioiis  where  an  exchisive 
right  to  take  i)()ssession  wouhl  arise.    That  no  rights  exist 
stophen's^'"^''  ^^""^  exclnsivc  right  lias  come  into  being  is  .again  too 
iiiiicksioiit),  7tii  elementary  a  proposition  to  need  demonstration.    For,  as 
IS),  '  J>lackstone  says: 

All  niaiiUiiul  had,  by  the  ori<jiii;il  grant  of  the  Creator,  a  right  to 
pnrHiieand  take  any  (isli  or  inh.iliilaiit  of  the  waters. 

That  there  is  no  right  of  protection  at  sea  even  when 
8U(!h  qualified  i)roperty  arises  on  land  has  already  been 
demonstrated. 

NOR  ON  ACCOUNT  OF  INTEREST  IN  INDUSTRY. 

c  J8"'*r'''u«*"**''  '^''**'  contention  basing  the  right  of  protection  on  the 
ground  of  an  interest,  an  industiy,  and  a  commerce  cannot 
be  maintained.  It  must  depend  on  the  question  whether 
property  has  beoti  established  or  not. 


NOR  EXCEPT  AS  AGAINST  NATIONALS. 

The  only  right  of  protection  of  fish  and  other  free- 
38  swimming  animals  in  the  high  seas  which  can  be 
exercisetl  by  any  State  (apart  from  Convention)  is  as 
against  itsown  nationals,  it  may  be  in  the  interestsof  com- 
merce and  the  lishing  industry  of  the  nation  that  all  its 
fishermen  alike  should  be  made  to  respect  a  close  time,  even 
for  migratory  lishes,  and  even  in  the  deep  sea.  A  State  has  a 
right  to  legislate  for  itsown  subjects  on  the  high  seas. 

NATIONALS  ON   HIGH    SEA  MAY  RE   ROUND  BY  LEGISLA- 
TION.— INSTANCE   OF  SUCH  LEGISLATION. 

It  may  be  admitted  further  that  it  is  not  necessary  that 
this  restriction  on  national  fishermen  shoidd  be  limited  to 
the  high  seas  adjoining  the  territorial  waters  of  the  State. 
The  protection  of  tiie  (ireeidand  fislieries,  situated  many 
miles  from  the  shores  of  the  States  which  have  legislated 
in  resjjeec  of  it,  is  an  instance  in  point,  JLJut  special 
attention  is  diiected  to  the  condition  precedent  to  such  leg- 
islation. l>y  the  legislation  v  ^"  (heat  IJritain  the  Queen  is 
empowered  to  put  tlie  At!t  in  force  against  her  own  fisher- 
men "  irlicn  she  is  .satisjicd  that  other  nations  interested  in 
these  fisheries  hare  put  siniihir  Acts  in  foree  m/ainst  their 
suhieets.''''  Such  legislation  rests,  therefore,  on  an  agreement 
between  the  nations  interested,  wliicli  may  be  expressed  in 
a  C(»nvenfioM,  oi'  may  be  tacitly  understood. 

Such  ]«'gislation  (ireat  Ilritain  is  willing  to  pass  in  respect 
of  tiie  seals  in  HehringSea;  butone  essential  condition  on 
which  Her  Majesty's  (Government  insist  is,  that  the  other 
iiutious  interested  should  pass  similar  laws. 
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CONVEN  I  IONS. 

On  tlie  siihjcit  of  Conventions  and  conseqnent  legisla- 
tion, on  wliich  stress  is  laid  in  the.  United  States  Case,  one 
f.utlier  ])oint  alone  need  be  mentioned  at  this  stage  of  tlie 
Argnnient.  Tlie  same  ])o\ver  which  a  State  has  over  its 
nationals  on  the  high  sea  enables  it  to  delegate  the  euforce- 
iiient  of  the  agreed  regulations  to  the  other  Contracting 
Party. 

Ueyond  this,  it  is  snbmitted,  the  legislative  powers  of  a 
State  cannot  go;  tlu;  limitations  on  the  powers  here  indi- 
cated depend  entirely  on  constitutional  law. 

No  warrant  for  any  larger  power,  such  as  is  claimed  by 
the  United  States,  can  be  found  iu  any  known  i)riuciple  of 
international  law. 

As  to  the  reference  to  the  "Laws  of  Natural  History" 
there  is  no  known  code  of  such  laws,  and  as  to  the  "com- 
mon interests  of  mankind"  these  must  be  tested  by,  and 
dealt  with  upon,  legal  princi])les. 

NO    PRACTICE    HERE    SHOWN    TO  WARRANT    THE    EIGHT 
OF  PROTECTION   CLAIMED. 

39  The  same  argument  n  ff'ords  a  complete  answer  to  the 
suggestion,  that  the  right  of  protection  on  the  high 
seas  against  all  comers  de]>ends  on  the  practice  of  nations. 
If  the  United  Sta^^f^shad  shown  that  all  nations  claimed  to 
exercise  sucli  a  right  of  protection  as  is  claimed  by  the 
United  States,  or  even  that  a  large  projiortion  of  the  nations 
made  such  a  claim,  the  argument  that  the  right  had  passed, 
or  was  passing,  into  the  law  of  nations  might  have  some 
force;  but  the  examination  of  the  laws  cited  by  the  United 
States,  to  whicii  this  Argument  will  next  proceed,  shows 
that  the  position  taken  up  by  the  United  States  ou  this 
point  is  absolutely  untenable. 

CLAIM  TO   PROTECTION  \VirJIOUI   PROPERTY  FAILS. 

Her  Majesty's  {JO^ernmenL,  therefore,  submit  that  the 
United  States  claim  to  ])i<)teot  the  seals  in  the  high  seas, 
and  bey  ^nd  the  territorial  waters,  in  so  far  rs  such  claiin 
is  inde|)endent  (»f  au  alleged  property  iu  such  seals,  abso- 
lutely fai!:^. 

It  renuii'js  io  be  seen  how  far  the  ])ractice  of  nations 
supports  the  conteniion  of  the  United  States  in  regard  to 
the  claim  to  protection  or  property. 

Unitcd^iStates  Arfinmenc  from  svg(iest''(i  Analogy  of  Laws  of 
other  Nations  Considetcd  and  AnHivvred. 

The  claim  of  the  United  States  to  rest  their  Case  on  the 
jirecedeiits  of  the  laws  of  other  nations  forms  a  distinct 
branch  of  their  Case,  and  requires  to  be  specially  considered. 

OBJECTS  OF   UNITED   STATKS  ARGUMENT  FROM  LAWS  OP 
OTUK"     N/  noNS. 

Such  laws  are  referred  to,  by  the  United  States,  for  three 
objects : 
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I'liilcil    States 
C'iisf,  ji.  ;;i!l. 


Ibitl.,  11. '-'.!]. 


Ibid.,  I).  237. 


1.  To  oiideavour  to  ])rove  a  uniform  practice  of  nations 
to  urotfct  .seal  rile  from  d«^struction  by  means  of  extra- 
tcrritoiiiil  legislation. 

L'.  To  endeavour  to  sliow  a  uniform  practice  of  nations 
of  extending;  tlie  i)rovisions  of  their  lisliery  laws  beyond 
tlic  ii-iiiile  limit;  and  of  making  tbe.se  provisions  applicable 
to  forei^iticr.s. 

.).  To  show  that  other  examples  of  extra-territorial  juris- 
diction are  to  be  found  in  the  laws  of  other  nations. 


DEDUCTIONS  DRAWN  FEOM  SUCH  LAWS. 

The  deductions  desired  to  be  drawn  by  the  United  States 
from  the  examples  cited  aie: 

l''rom  1.  That  the  United  States  law  under  which  Brit- 
ish vessels  have  been  seized  is  Justified  by  the  laws  of  other 

nations  for  the  ])r<)te('tion  of  seals. 
40  From  2.  That  this  law  is  justified  by  analogy  to 

the  fishery  laws  of  other  nations;  and 

That  the  application  of  this  law  to  foreigners  beyond 
the  .Smile  limit  is  also  juslilicd  by  example  and  analogy. 

i'rom  .').  That  the  law,  and  more  t*s])ecially  in  its  appli- 
cat  ion  to  foieigners  beyond  the  3 mile  limit,  is  further  justi- 
lled  by  analogy  of  other  extra-territorial  laws  not  dealing 
with  fisheries. 

It  is  i)r()i)osed  to  demonstrate  in  the  following  Argu- 
ment that  these  ])remises  are  not  wndl  founded,  and  that 
the  position  assumed  by  the  United  States  is  untenable. 

With  regard  h»  tlie  argument  from  the  practice  of  other 
nations,  or  from  analogy  to  the  pra(!tice  of  other  nations, 
it  is  subii)itted  that  the  following  propositions  can  alone  be 
maintained. 


ft 


(iJ:NEBAL  PRINCIPLES  ON  WHICH  ANY  EXCEPTION  MUST 

REST. 

To  warrant  any  exce]>tional  departure  from  the  prin- 
ciples commoidy  accepted  by  all  nations  as  part  of  the  law 
of  nations,  it  is  essential  that  there  should  bean  agree- 
ment between  all — 

1.  As  to  the  sufliciency  of  the  causes  calling  for  such 
exceptional  legislation. 

2.  As  to  the  means  for  remedying  such  cau.ses,  i,  e.,  as  to 
the  purport  of  such  legislation. 

This  IoIIdws  from  tlie  fundamental  principle  on  which 
the  law  of  nations  rests,  viz.,  (lonsent  of  nations. 
Briii^h  CiHiii  xiiis  sultjeet  has  already  been  dealt  with  but  it  is  neces- 
sary  to  examine  categorieally  the  examples  ot  extva-tervi- 
torial  IcgisJatitHi  adduced  by  the  United  States  in  order  to 
show  that  they  utterly  fail  to  support  the  argument  for 
which  they  are  cited. 

In  support  of  the  first  proposition  advanced — that  seal 
life  is  jMni-M'ted  l)y  extraterritorial  laws  of  otl'.  l  nation!^, 
the  inst.uiccs  adduced  by  United  States  are  the  following-, 
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British. 

The  Falklaiul  Islands. 
Kew  Zealand. 
Cape  of  Good  Ilope. 
Canada. 
Newfoiuidlaiid. 

Foreign. 
Sweden. 
Norway, 
llnssia. 
Cierniany. 
Holland.  J 
Kussia. 
TJiMig'uay. 
Chile. 

Arfientiiio  IJeimblic. 
Japan. 

The  Falkland  Islands. 


With  reference  to  the  Greenland  or 
Jan  Mayeu  lisheries. 


Tlio  Aft  iirovidiiif^  a  eloso  timii  for  seiils  in  No. -t  of  18S1.     It  recifes    TTnited   Stntes 
tliut  the  sfiil  lisInTy  of  the  ialitiids  was  onco  a  Hoiirce  of  profit  to  tho*;''-"'-    ■'^l'l^''"''i*> 
ciiloiiiHls.  but  lias  liet'ii  exhausted  by  indiscriiniiiiite  and  wasteful  fisli-  ^ "•■■> P- *>'"'• 
ini;,  and  that  it  is  desiralih)  to  revive  and  i)rotcct  this  industry  i)y  tlio 
cstahlishnient  of  a  close  time  within  the  limits  of  this  Coloni/  and  its 
(lilirndencieH. 

'{'he  .Statute  then  enacts  that  a  close  time  shall  he  observed  "within 
the  Hiiiiln  (if  this  Colon n  and  its  dependencies"  from  the  1st  t)ctober  to 
the  1st  April. 

The  words  italicized  have  a  special  nieauinjj.  The  i)owcr8 
of  a  Colonial  liej^islature  are  well  known;  they  have  been 
(leliiicd  by  the  .Judicial  Committee  of  the  Privy  Coimcil; 
and  tli'>ir  limitation  to  the  Colony  aiid  its  territorial  waters 
is  no*-  oiij y  understood,  but  is  enforced. 

\i.t  tlu.  United  States,  instead  of   referrin<>'  to  long-    ''n't'><',,„«'"te3 
eN''a)>'ii.hed  princi])les,  prefer  to  rest  their  contention  that  ApiMmUx'iuUi, 
the  (    )i  »;i,v  ^vould  interpret  this  Statute  on  different  prin- 1'-"'''^- 
ciples,  i  id  PvJend  its  ])rovisions  to  the  high  seas,  on  the 
depositi'..  of   James  VV.  Budinyton,  an  i^merican  master 
mari'.;!'  and  sealer,  in  which  he  merely  expresses  what  his 
wjiinion  and  nnderstandiiig  of  the  matter  are. 

There  is  no  evidence  to  support  the  contention  that  the 
Statute  would,  or  could,  be  enforced  on  the  high  sea. 

New  Zealand. 

'lie  Statute  No.  l?,  of  1878  for  the  ])rotection  of  seals  establishes  aH™'','  .^piifn- 
,.  .  ,      . '  ,  I     i  ii      ,  I  rtix,  vol.  I,  p.  4oti. 

<"    -'Season;  no  rL'<orciice  is  made  to  waters,  but  tiie  (iovernor  may  '" 

V-    .'•  iM'  exchiile  any  part  of  the  Colony  from  the  provisions  of  the 

A  '  public  Hshery  "  is  defined  to  be  "any  salt  or  fresh  waters  in  the 
Colony,  or  on  the  coasts  or  bays  thereof;''  it  inclndes  artificial  waters, 

and  extends  to  tlie  ;;iound  under  such  water. 
12  Further,  it  is  provided  tliat  otfcnees  against  tbe  Act  com- 

mitted on  the  sca-eonst  or  at  sea  within  1  marine  league  of  the 
coast  are  to  be  deemed  as  linving  Iteeii  couuuil  ted  in  a  "public  lishery." 
"I'lie  I'i^herieH  Coiiservatioii  Act  of  1884'"  a]ii)lies  to  certain  waters 
of  the  Colony,  tbe  term  "waters"  being  define  I  to  meau  "any  salt, 


w 
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fresh,  or  brackish  waters  iu  the  Colony,  or  on  the  coasts  or  bays 
thereof."  'I'he  Governor  is  enabled  to  make  regujatious  for  the  pro- 
tection of  fish,  oysters,  or  seals. 

15y  "The  Amendment  Act  No.  27  of  1887"  the  penalty  for  violating 
the  principal  Act  in  its  application  to  seals  is  increased. 

Vessels  illcjjally  takiiift  seals  are  declared  to  be  forfeited,  and  Her 
Majesty's  vessels  an<l  oflicors  are  euii)0\verc(l  to  seize  snch  vessels  "(/ 
found  within  thejiiiisdivtion  of  the  Government  of  the  Colony  of  2\'ew  Zea- 
land." 

The  Act  also  allows  vessels  within  the  same  jnrisdiction  to  be 
searched. 

With  regiird  to  this  legislation  of  New  Zealand,  the 
United  States  Case  contains  an  extraordiuai-y  niisstate- 
nient: 

The  area  designated  as  "  the  Colo-  y  "  is  takc^n  to  moan  the  area  spec- 
ified in  the  Act  [26  &.  27  Vict.,  r.,]).  23,  sec.  2]  creating  the  Colony, 
which  delines  'ts  boundaries  as  eoiiicidcnt  with  i>arallel8  33°  and  53° 
south  latitn-ii    .ird  162'^  east  and  173^  west  longitude. 

*•#>■« 

The  definition  i  >  Act  [The  Fisheries  Conservation  Act,  1881]  of 

the  term  "  waters  d^cates  that  it  applies  to  the  entire  area  of  the 
Colony,  of  which  tlio  south-eastern  corner  is  over  700  miles  from  tlie 
coast  of  New  Zealand,  although  a  few  smaller  islands  intervene. 

Apix  n  In  the  Map  in  the  United  States  Case  an  area  coloured 
pink  is  shown,  comprising  the  waters  between  the  limits  of 
latitude  and  longitude,  to  found  the  contention  that  these 
waters  are  included  within  the  colonial  limits. 

The  words  of  the  Imperial  Statute  26  &  27  Vict.,  cap.  23, 
sec.  2,  above  referred  to,  nevertheless,  are  clear  and  explicit, 
and  are  not  capal»le  of  being  misunderstood. 

The  designation  of  the  Colony  in  that  Statute  is  as  fol- 
lows : 

Ibid.,  i).43«.  The  Colony  of  New  Zealand  shall,  for  the  purposes  of  the  said  Act 

and  for  all  other  i)nr])()scs  whatever,  be  deemed  to  comprise  all  terri- 
tories, islands,  and  countries  hjinij  ixtneen  102^  oast  longitude  and  173° 
west  longitude,  and  between  the  33rd  and  53rd  parallels  of  south  lat- 
itude. 

Only  the  territories,  isl.iiuls,  and  countries  lying  between 
these  limits  of  latitude  and  longitude  are  thus  seen  to  be 

included  within  the  Colony. 
43  The  argument  here  shown  to  be  fallacious  is  the 

same  as  that  by  wliich  the  United  States  claim  to 
treat  Behring  Sea  as  ceded  territory. 

Cape  of  Good  Hope. 


Ibid., 
(lix,  vol.  i,  1).  4:!7. 


Uritiah  Com 
mis.iiotu^rg'  He 
port,  p.  194. 


The  only  Regulation  attecting  the  question  in  this  Col- 
ony is  a  "Cape  Government  Notice"  of  1844,  which  is  as 
follows: 

His  Excellency  the  Governor,  having  been  pleased  to  (\ecide  that 
the  seal  i.^l'.ind  iu  Mossel  Hay  shall  not  be  granted  on  lease  for  the 
present,  hereby  prohiidts  all  i)ersons  from  disturbing  the  seals  on  the 
said  island,  and  warns  them  from  trespassing  there  after  this  notice 
on  pain  of  prosecution. 

T^nitert^states     The  United  states  evidentic  as  to  this  Colony  is  that  of 
T'liih'.f  stntps  W.  C.  B.  Stamp,  wlio  says  that  he  "knows  nothing  about 

voT'ii  'V^'ru'"''"'  '*'"  •'^'"^  *^^  ^^'  '^'^'ner,  who  states  that  he  woidd  not  dare 
'i'bi(i.,p.":>'jo.     to  take  seals  in  the  waters  adjacent  to  the  rookeries. 
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Canada. 

The  FialiLTies  Act,  18S6,  49  Vict.,  cap.  95,  indliibits  the  killing  of 
wlialcs,  seals,  or  ijoijioiscs  with  ex|)liisiv(.'  iii.st.iiimcnta,  and  tliirin^ 
•sciil-tishiiiji  time  (rom  dLstiirliiiij;  (>r  iiijuriiiy;  any  sctlcntary  seal  IImIi- 
cry,  or  Iroiii  I'lii^htciiiiii^  tin;  shoals  oC  seals  coming  into  such  fishery. 

The  United  States'  statement  in  re.si)ec,t  of  this  Statute    inifci  states 
is  that  it  i)rohil)its  all  jtiTsons  witliout  prescrihinH"  any  ^'"'"'' i''-''' 
murine  limit;  and  the  infeienee  drawn  is  that  it  applies  to 
all  i)er.s()ns  on  the  lii;j;h  seas,  in('ln(iinj>'  toreif^iier.s. 

This  erroneous  iiiterenee  will  be  disposed  of  by  the  con- 
sideration of  the  ])rincii»Ie.s  of  eonstruction  of  Colonial 
Statutes  to  be  presently  dealt  with. 


44 


Newfoundland. 


Tho  Seal  Fishery  Act,  1S79,  12  Vict.,  cap.  1,  established  a  close  time    rnitod  States 
i'or  seals,  and  prohibits  the  killiiig  of   ''cats"  (imni;»tiire  seals)  in  e'usi'.  p. 'JLTi. 
order  niofc  ofhcientlv  to  preserve  this  close  time.     Steamers  are  not  ,."'"'•;  /^'''iVV 
allowed  to  leave  port  l)clorc  a  certain  day.  ""''  ^■"'- '•  !»•  **-• 

The  Si^al  Fisliery  Act,  1S1I2,  ))ro\  ides  more  stringent  regulations  for 
tlic  observance  of  the  close  tune,  and  heavier  peualtieu  for  leaving 
port  belbre  a  certain  da,\ . 

Seals  killed  in  breach  of  the  close  time  are  not  to  be  brought  into 
any  jiort  of  the  tJoloiiy  or  its  ilependeucies  under  a  penalty  of  4,000 
dollars. 

Steamers  are  forbidden  from  going  on  a  second  trip  in  anyone  year, 
and  if  tliey  shall  engage  at  any  time  in  killing  seals  at  any  place 
within  the  Jurisdiction  of  the  Supreme  (.dint  of  Xowfonndland  filter 
returning  from  the  first  trip  they  shall  bo  deemed  to  have  started  ou 
a  second  trip. 

UNITED  STATES  CONCLUSIONS  FROM  FOREGOING  IJRITISn 

STATUTES. 

From  these  Statutes  the  followini'-  conclusions  are  drawn    Suited  _state8 


in  the  United  States  Case: 

1.  That  Great  Britain  and  its  dependencies  do  not  limit 
their  Governmental  ]»roteetion  to  the,  fur-seal ;  it  is  extended 
to  all  varieties  of  seals  wiierever  they  resort  to  British  ter- 
ritorial waters. 

2.  And  they  liave  thrown  about  them  upon  the  high  seas 
the  guardianship  of  British  Statutes. 

It  is  admitted  that  the  principle  of  providing  a  close 
tinte  for  seals  has  been  adopted  by  British  legislatiou  as 
essential  to  the  preservation  of  seal  life. 

It  is  denied  tliat  any  country  has  the  power  to  enforce 
such  close-time  regulations  beyond  the  territorial  waters 
against  subjects  of  a  foreign  nation,  though  it  may  do  so 
as  reganls  its  ow'u  subjects:  ami  lu'ither  (iieat  Britain  nor 
her  Colonies  have  ever  departed  or  attempted  to  depart 
from  this  principle. 

UNITED   STATES   INFERENCES  UNWARRANTED. 

It  is  denied  that  the  inferences  drawn  by  the  United 
States  in  respectt  of  the  legislation  of  some  of  the  Colonies 
already  considered  are  warranted.  The  |)rineiples  of  Eng- 
lish law  showconclusivcly  thatsiich  inferencesare  unsound; 
it  has  already  been  shown  they  are  not  in  accordance  with 
tile  facts;  and  no  evidence  has  beeu  adduced  by  the  United 
States  to  support  them. 


Case,  p.  'i2j. 
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In  the  case  of  the  Fiilklaiid  fshmds,  the  conditions 
45  recited  in  the  piciiinblc  of  llie  Statute  are  idi'iitical 
witli  those  wiiicli  are  allci^cd  to  exist  as  to  tlie  seals 
in  the  Nortli  Pacilie,  and  the  colon iai  lej^ishition  has  been 
iVained  in  strict  accorchmce  with  tlie  principles  contemled 
for  by  (Jreat  iWilain. 

Neither  Great  lUitaiii  nor  her  Colonies,  under  circuin- 
stan(;es  of  seal  lile  precisely  identical  with  tho.  .  .  ■ 
seals  in  the  North  I'acific,  have  attempted  to  establish  a 
rij.fhtof  property  in  or  protection  of  the  seals  frequentinfj^ 
and  breeding  on  their  shores  when  they  leave  the  terri- 
torial waters. 

Greenland  or  Jan  Mayen  Fisheries. 

T'nited  Stales  Tlic  SBcoud  gToup  of  enactments  of  other  countries 
Case,  p.  2a7.  referred  to  in  the  United  States'  Case  are  based  upon  Con- 
ventions; they  therefore  lend  no  s)ii)port  to  the  United 
States'  contention,  that  they  can  by  their  independent 
action  claim  to  enforce  such  regulations  against  tlie  sub- 
jects of  other  nations  in  resi)ect  of  fishing  in  the  ;h  sea. 
Tlie  enactments  in  question  are  those  of  Greai  iJritain, 
Sweden,  Norway,  IJussia,  Germany,  and  Holland.  They 
all  deal  with  the  Jan  .Mayen  seal  tisheries  in  the  Atlantic 
east  of  Greenland;  and  proceed  on  tlie  principle  here 
enunciated. 


38  Vict.,  cap.  18 


LEGISLATION  AS  TO   GREENLAND   FISHERY: 

The  first  section  of  "The  Great  JJritain  Greenland  Seal 
Fishery  Act  of  l><7a"  is  shortly  as  follows: 

When  it  ai)|ii!iirs  to  ll(^r  .\riii('Hty  iu  Cotincil  that  the  fbro'Lfu  States 
whoso  sliips  ur  tsiilijt'ct.s  iiic  ciijjiii.jietl  in  the  .laii  .Majfii  lishory  .  .  . 
La\(^  niade  or  will  make  wilh  respect  to  tlicir  own  shijis  antl  suhjticts 
tlitJ  like  jirovisioiis  to  those  i(iiitaiiU'(L  in  this  Act,  it  shall  bo  law  t'lil 
for  Her  Majesty,  hy  Order  in  Council,  to  direct  that  this  Act  shall 
.  apply  to  the  sai<l  seal  tishery. 

The  legislation  of  the  other  countries  is  conceived  in  a 
similar  spirit,  and  was  passed  after  negotiations  between 
their  lespective  (iovernmeuts. 

The  necessary  legislation  having  been  pi'ovided,  the 
Que»Mi,  by  Older  in  Council,  dated  the  28th  November, 
I87(i,  put  the  Act  in  force  against  her  own  subjects. 
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riiit.d    St 
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iiitM  The  great  diflHcnlty  of  effectively  maintaining  a  close 
time  in  distant  fisheries  in  the  liigli  seas,  and  of  i)rotecting 
and  regulating  such  tislieiies,  excci)t  as  against  suujccts, 
has  in  many  instances  been  dealt  with  by  Conventions,  as 
is  slated  in  the  United  States  Case. 

TheseConventions  proceed  on  principles  well  established. 

These  i)rinciples  are: 

1.  The  determination  of  tho  limits  of  the  exclusive  fish- 
eries of  the  respective  parties  to  the  Convention. 

2.  I'iXcept  as  exi)ressly  varied  by  agreement  the  respec- 
tive national  jurisdictions  arc  preserved  intact. 
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3.  It  is  only  by  afjreeineiit  that  jurisdiction  on  the  high 
sen  over  its  iiiitioniils  is  given  by  one  nation  to  anotlier. 

These  principles  do  not  advani-e  the  United  States  con- 
tention. Tlie  consent  of  other  nations  is  wanting  to  the 
exercise  by  the  United  States  of  the  exchisive  control 
wnich  it  claims. 


ARGUMENT     TO     BE  DEDUCED    FROM 
CONVENTIONS. 


EXISTENCE  OF 


The  existence  of  the  Conventions  demonstrates  their 
necessity ;  i)y  such  Conventions  ah>ne  can  one  nation  pre- 
sume to  control  the  subjects  of  another  State  upon  the  high 
seafl. 

Oi  ey  recognize  the  right  of  the  subjects  of  all  the  Con- 
tracting Parties  alike  to  fish  in  the  high  sea  beyond  th^ 
territorial  waters,  but  for  their  mutual  benefit  they  subject 
the  fishing  to  regulations  to  be  observed  by  the  subjects 
of  all  alike.  The  Conventions  and  the  legislation  giving 
effect  to  them  do  not  profess  to  impose  these  i-egulation;/ 
on  the  subjects  of  other  countries  not  parties  to  the  Conven- 
tions, nor  to  prohibit  tlieni  in  any  way  from  fishing  in  the 
high  seas,  nor  could  they  do  so. 

Russia. 


EXAMINATION  OF  FOREIGN  SEAL  LEGISLATION. 

White  Sea. 

The  Russian  law  dealing  with  the  Ustinsk  sealing  indus-  unitsd  st-itos 
try  in  the  White  Sea  is   set  out  in  the  United    States  p.'^is."''''' ''"'■'' 

Case. 
47  The  industry  is  carried  on  in  the  Gulf  of  Mesensk 

in  the  White  Sea;  the  gulf  is  53  miles  wide. 

The  i»rincipal  lU'ovisions  of  the  law  are  the  apiiointijig 
(jertain  djiys  of  departure  to  the  fisheries,  and  prohibiting 
the  lighting  of  fires  to  windward  of  the  groups  or  hauling- 
grounds  of  the  seals. 

The  law  is  not  directly  or  indirectly  applied  to  foreigners. 

Further,  Artii^le  21  of  the  Russian  Code  of  Trize  Law  of  British  Case, 
1809  limits  the  jurisdictional  waters  of  Russia  to  3  miles  ^/.infj.'Ja.'' "' 
from  the  coast. 


Behring  Sea  and  Sea  of  Oldtotslc. 

This  Article  ai)plie8  to  the  western  shores  of  Behring    nniish  case, 
Sea,  and  the  regulations  published  at  Yokohama  in  1881,  i'  i^"- 
with  respect  more  especially  to  sealing  oil"  the  Comnumder 
and  Robben   Islands,  are  inconsistent  with  the  United 
States  contention  as  to  Russia's  claims  to  jurisdiction. 

The  prohibitions  contained  in  these  regulations  were    hj"!.   api;™- 
explained  by  M.  de  Giers  in  a  letter  to  Mr.  Holfuuinn.         il^  xo.  I'u,  'pji* 


19-20. 


This  measure  refers  only  to  prohibited  indnstries  and  to  the  trade 
in  contrii blind: 

"The  restrictions  which  it  establishes  extend  strictly  to  the  terri- 
torial waters  of  Russia  only." 


TF 
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(Jasinan  iSea. 

(w'p'''>s*Air  Tlio  fisliiiifj  and  .scaliiiiL!,'  iiidiistries  in  tlie  Caspian  Sea 
iMii.iix,  vJi.'i'  ji.  are  also  dealt  witii  by  law.  which  expressly  declares  that 
^^"^  the  eatchinj>(»f  lisli  and  kiiliii};' of  seals  in  the  waters  of  the 

Caspian  included  in  the  Unssian  Kinpire  are  fiee  to  ail  who 
desire  to  enjiajne  in  the  same,  except  in  certain  sjiecilied 
localities,  under  obseivance  of  the  establislied  rules.  A 
close  time  is  ajjpointed. 

The  (Jaspian  ftea  is  a  land-locked  sea  included  within  the 
teri'itorial  dominions  of  Russia  and  Persia,  and  the  rejiida- 
tionshave  no  bearinj;on  the  questions  involved iu  the  riyht 
of  tishing  in  IJehriiig  sea. 
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Uruguay. 


TTnit.Mi  stMtoa     Tlie  law  of  Uruguay  establishes  a  close  time  for  seals  on 

■list'      I)        '  '*)        \  P-  r~t  •/ 

MiHiix,  v("i.  i,  p.  the  Loltos  and  othei'  islands  on  the  coasts  of  Kio  de  la 
""  I'lata,  and  in  tliat  part  of  the  ocean  adjacent  to  the  Depart- 

ments of  Maldonado  and  K(tcha. 
It  is  in  no  sense  extra  territorial. 

The  ])r<tvision  i)rolnbiting  vessels  of  any  kind  from 
anchoring  olf  the  islands,  and  the  construction  of  works 
that  might  frighten  away  the  seals,  is  territorial. 

Chile. 


I 
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iirilisli    (.'(iiin 
tor-Ciisc,  \).  9U. 


rri)itc(l    States 
Case,  1).  T2'J. 


Ibid., 1)91.  The  Ordinance  of  ISOL'  allows  only  Chileans  and  for- 

eigneis  domiciled  in  Chile  to  engage  in  the  jjiirsnit  on  land 
or  at  sea  of  seals  and  otters  in  the  coasts,  islumis,  and  tcr- 
ritorial  iratrrs  oj  the  Republk, 

I'oreigu  ve.'^sels  are  prohibited  from  engaging  in  this 
industry. 

This  I, aw  is  obviously  not  extra-territorial,  but  it  is 

ai)pealed  to  in  support  of  the  United  States  contention  of 

a  right  of  pr()i)erty  and  protection  on  the  high  sea,  to  which 

it  is  diametrically  oi)posed. 

iiiitish  Conn-     The  luinciplcs  on  which  the  liritish  conten'iou  is  based 

tLi  uas,,,..9i.     .^j.^j  expressly  laid  down  in  the  Chilean  Code. 

Argentine  Kepublio. 

The  laws  of  the  Kepublic  are  not  set  out  in  the  United 
States  Apitendix.  The  statement  in  the  United  States 
Case  is  merely  that  jjrotecttion  is  given  to  the  fur  seals 
resorting  to  the  coasts;  it  is  not  stated  that  tlie  regulations 
are  extra-territorial,  or  that  they  apply  to  foreigners. 

Japan. 

United  states  Japanese  law  dcals  witli  huntitig  and  killing  seals  and 
i.rmi'ixi  voU,  p.  sen-otter  in  the  ITokkaido,  i.  e.,  Yezo,  and  certain  islands 
^^"'  to  the  north  belonging  to  Japan. 

Brjtisii  Couu.49  The  law  is  not  extra  territorial,  and  the  Japanese 

fpr  (   ISO   xi    at 

'  tiovernment  have  stated  that   they  consider   that 

there  are  no  means  of  checking  foreign  fishermen  outside 
•    the  line  of  territorial  limits  ttxe<l  by  iuteruational  law. 


i 
i 
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CONOLUSION   FROM  FOREKiN   LAWS. 

Nono  of  the  coantrie.s  above  si)e(!irKMl  prot'oss  to  control 
the  killing  of  seals  by  extra-territorial  ])rovisioiis,  or  by 
interfering  with  foreigners  on  the  high  seas,  or  in  any 
other  way  than  in  accordance  witii  the  i)rinciples  alrea<ly 
establislied;  nor  do  they  pioless  to  claim  a  property  in  (»r 
a  right  of  protecttion  of  seals  in  the  high  sea. 

The  first  contention  of  the  (Tnitcd  States,  that  seal  life 
is  protected  by  extra  territorial  laws  of  otlier  conntries 
a])plicable  to  foreigners,  is  thereibre  shown  to  be  without 
toundation. 

EXAMINATION  OF   SECOND   CONTKNTION    OF  TTli:   tjjjixeD 
STATES  AS   TO   LAWS  OF   OTUEll  NATIONS. 

A  further  contention  of  the  United  States  is  that,  not 
seal  fisheries  only,  but  other  fisheries,  are  ]>rote(ted  by 
extra  territorial  laws  of  other  nations,  and  that  they  are 
extended  to  foreigners. 

The  contention  is  based  on  the  following  examples: 

British. 

Irish  oyster  fisheries. 

Scotch  herring  fisheries. 

Ceylon  pearl  fisheries. 

diueensland  and  West  Australian  pearl  fisheries. 

Foreign. 

France. 

Algerian  coral  fisheries. 
Italian  coral  fisheries. 
Norwegian  whale  fisheries. 
Colombian  pearl  fisheries. 
Mexican  pearl  fisheries. 

From  these  examples,  an  inference  is  attem]>ted  to  be 
drawn  that  the  United  States  are  warranted  in  (leiiiautling 
from  other  nations  acquiescence  in  their  claim  that  tlicir 
legislation  for  Alaska  should  apply  to  the  seal  fishery  in 
liehring  Sea. 


EXAMINATION  OF  BRITISH  FISHERY  LEGISLATION. 

The  contention  that  British  fishciy  legislation  is  extra- 
territorial, or,  if  extra  territorial,  that  it  extends  to  tbr- 

eigners,  remain  to  be  considered. 
50  It  is  later  i)ointed  out  that  considerations  ai»|)ly 

to  the  case  of  oyster,  penrl,  and  coral  fisheries,  whicli 
have  no  application  to  the  case  of  free  swimming  fish  or 
animals. 


(7'osf,  p.  60.) 


Irish  Oyster  Fisheries. 

The  law  dealing  with  the  oyster  fishers  on  the  coast  of 
Ireland  is  shortly  as  follows: 

The  Statute  permits  the  Irish  Fishery  Commissioners  to 
regulate,  by  bye-laws,  oyster  dredging  on  banks  20  miles  to 


31  and  32  Vict., 
rap.  45,  sec.  67. 


ifrr 
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ROiiwnnl  of  11  certain  line  drawn  between  two  lieadlanHR  on 
the  east  coast  of  Ireland. 

Within  this  line  the  extreme  depth  of  indentation  is  not 
more  than  5  miles. 

The  Act  provides  that  the  bye-laws  .are  to  apply  equally 
to  all  boats  and  persons  on  whom  they  may  be  bindinjr; 
but  they  are  not  to  come  into  opersition  until  an  Order  in 
Council  so  directs. 

The  Order  in  Council  is  to  be  binding  on  all  British  sea- 
fishinji  boats,  and  on  any  other  sea-fishing  boats  specified 
in  the  Orders. 

The  facts  which  have  occurred  since  the  passing  of  the 
Statute  are  as  follows: 

The  Commissioners  have  made  a  bye-law  appointing  a 
close  time. 

The  bve-law  was  put  in  force  by  Order  in  Council  of  the 
29th  April,  1800. 

The  Order  recited  the  power  given  to  the  Queen  by  the 
Act  to  specify  other  besides  British  boats  to  which  the 
bye  law  was  to  apply. 

No  other  boats  were  so  specified. 

The  law  is  therefore  expressly  limited  to  British  boats 
within  the  L'O  miles.  It  cannot  by  the  terms  of  the  Act 
itself  api)ly  to  any  foreign  boats. 

It  would  be  contrary  to  the  principles  on  which  British 
legislation  invariably  proceeds  that  byelaws  should  apply 
to  foreign  boats  outside  the  3  mile  limit,  uidess  power  to 
enforce  such  a  bye-law  against  the  boats  of  any  nation  had 
been  acquired  by  Treaty. 

The  ])rovision  was  inserted  in  the  Act  to  provide  for  the 
case  of  any  such  Treaty  being  entered  into. 

Thereafter,  without  such  enabling  provision  in  the 
61        Act,  the  Queen  would  possess  no  power  to  make  an 
Order  in  Council  bringing  foreigners  within  the  Act. 
Fiiitrd  states     The  Statement  made  in  the  United  States  Case  is  there- 
fore inaccurate. 


Case,  p.  a32. 


Scotch  Herring  Fisheries. 


By  the  Act  of  1887,  52  &  53  Vict.,  cap.  23,  a  close  time 
is  provided,  and  trawling  is  prohibited  witliin  the  north- 
eastern indentation  of  the  coast  of  Scotland:  the  line  of 
limit  is  drawn  from  Duncansby  Head,  in  Caithuess,  to  Eat- 
tray  Point,  in  Aberdeenshire,  a  distance  of  80  miles. 

Penalties  are  imposed  on  any  person  infringing  the  pro- 
visions of  the  Act. 
ibiii.,  p.  233.        Stress  is  laid  in  the  United  States  Case  on  the  words 
"any  ])erson;"  and  the  statement  is  made  that  "the  Act  is 
not  confined  in  its  operations  to  British  subjects." 

This  statement  is  at  variance  with  the  principles  of 
English  legislation  and  the  practice  of  the  English  Courts 
in  interpreting  Statutes. 
(Po««,p  56.)  "Any  person"  is  a  term  commonly  used  in  English  Stat 
utes  dealing  with  ott'ences,  and  it  is  invariably  applied  to 
such  ]iersons  only  as  owe  a  duty  of  obedience  to  the  British 
Parliament. 
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Ceylon  1'karl  Fi.jikuies. 

Tlio  pearl  fislieries  on  the  banks  oi'Ci'ylon,  wln'cli  extend  ,.,^"'|,'^o-,;f*' 
I'lom  (i  to  21  miles  tVoin  the  coast,  are  subject  to  the  Colonial    Ap'pt'miix, 


rnitort    State* 

Jill       in    (III     ii-^iii~iii~oi'll     iliU     i/illll\>'^^ri     \/«.vivriif    fTiii\iii'j'%i\iiii< 

iVom  (i  to  21  miles  tVoin  the  coast,  are  subject  to  the  Colonial    AppumUx,  vol. 
Act  of  ISl  1,  which  aiitiinri/.es  tlie  seizure  antl  ooiideniiiation  *•  jVimiii  coim 
of  any  b(»at  louiid  within  the  limits  of  the  pearl  banks,  or <•'*'''"'».  i'i>-  »•>. 
hovering  near  them. 

These  pearl  lisheries  have  been  treated  from  time  imme- 
morial by  the  successive  ruleis  (»f  the  island  as  subjects  of 
])roperty  and  jurisdiclicm.  and  have  been  so  re{>arded  with 
the  jKMiuiescence  of  ail  otiier  nations. 

'Hie  principles  fjoveiiiin;j  the  occujiation  of  sueh  ])earT    (rost.p.^o.) 
lisheries  will  be  dealt  with  at  alater  stajieof  this  Ar};umeiit; 
for  the  present  it  is  siilhcicnt  to  indicate  the  ])rop()sition 
which  (Ireat  JJritain  will  maintain  by  a  quotation  from 

Chief  Justice  Cockluirn.  in  Hej;-.  r.  Keyn:  i,'^;..^''  ^""^  ^*- 

52  Wlioro  tlie  sea,  or  tlie  ImmI  oh  wliicli  it  rests,  (';m  1)6  physlcnlly 

OL'cni)ii)(l  iierinaiifiiilv,  it  may  lie  made  sulijei't  to  occupation  in 
tlio  aaiiio  manner  as  un(iccui)ii'il  territory. 

The  special  application  of  this  principle  to  the  Ceylon    "Droit    <ieri 
lisheries  was  thus  treated  by  Vattel:  gci..s,"i.8oc.287. 

Who  can  doubt  that  the  pearl  fislieries  of  Bahrien  and  Ceylon  may 

liiwluUy  hiTome  j>roperty  ? 

Australian  1'eabl  FisnERiES. 

In  the  TTnited  States  Case  reference  is  thus  made  to  the 
Australasian  lishery  laws: 

'I'iiese  Statutes  extended  tlio  local  regulations  of  the  two  countries     Fnitort   States 
mentioned  (Queensland  and  Western  Australia)  to  defined  areas  of  the  *^",'*'''  I'- -•!^• 

!•       1  •    1    . 1  i  .  •     .  1        i    .>-i\        1        c  Appendix,  vol. 

oipcn  sea,  of  which  the  most  remote  ])oints  are  about  IVO  miles  from  j  ,,''„■- _,i;i, 
the  coast  of  Queen.slaiid,  and  aliont  (KK)  miles  ftoin  the  coast  of  West-  '  IJiiiish    i'imn- 
erii  Australia.  t«r-Ciiso,  p.  U4. 

It  suftices  to  jioint  out  that  these  Statutes  are  in  express 
terms  conlined  to  Jiritish  ships  and  boats  attached  to  Brit- 
ish shii>s. 

Foreign  Fishing  Laws  discmscd. 
France. 

By  the  Decree  of  the  10th  May,  1S62,  certain  lisheries  are  allowed  to     Fnitod    States 
lie  t^'ni)iora  lily  siisiiemled  over  an  extent  of  sea  beyond  the3-iiiiIo  limit  Casu,  p.     i. 
it'it  is  ne(es>ary  for  the  preservation  of  the  Ited  of  the  sea,  orof  a  fish-     Briti-.i'    ■'  m- 
ery  eom|Miscd  of  mi.nralory  tislies.     The  Mispciision  will  be  ordered  on  terCa8e,p. W-ai. 
ilie  re(|uest  of  the  '•  |irndliommes  dcH  pecheurs,"  or,  in  their  absence, 
of  the  "syndics  des  gens  de  nier." 

There  is  no  evidence  that  this  law  Is  applied  to  for- 
eigners. 

(.)n  the  contrary,  there  is  evidence  that,  apart  from  Con- 
ventions, Fiunceonly  legislates  for  foreign  (isiiermen  within 
the  .'{-mile  limit. 

Article  1  of  I^aw  1  of  jNlareh  1888  lays  down: 

I'ishing  by  foreiifii  vessels  is  forbidden  in  the  territorial  watorH  of 
riance  and  Algeria  within  a  limit  which  is  lixed  at  3  murine  miles  in 
^^ua  from  low- water  mark. 


f^ 
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53  Algkrian  Coral  Visiikrtes. 

The  TTnitod  States  Ciise  proceeds: 

Itritidh   Conn-     NiiiiifironH  l;i\vs  liiivt'  also  lu'cn  ciiiU'tcd  by  Frnnce  to  protort  nnd 
lorCiino, I..95.      rojriilatc  tlni  coMil  lislici icH  (if  Algeria,  liotli  an  to  iiiitivtM  and  <or- 
fi^iinrH,  and  tin-  loial  beds  so  regiilutod  extend  at  momio  p(iint8  us  fur 
as  7  niib'H  into  tlio  sea. 

iiiiitoii  stjit.H  This  stateiiieiit  is  not  verified  by  particulars  or  evidence, 
v.ri,Moy.''''''''l>"t  a  Maj)  is  j^iven  in  tlie  United  State;  Case,  in  wliicli 
this  7-niile  limit  is  indicated. 

(i'.,»t,p.59.)  The  international  law  as  to  oocnpation  of  coral  beds  will 
be  dealt  with  presently;  but  it  may  be  noted  that  the  anal- 
ogy between  a  7-mile  protection  of  n  coral  bed  extending 
from  low-water  mark  under  the  sea,  and  protection  of  seals 
on  tiio  hi^h  sea,  is  not  api)arent,  either  as  to  the  principhs 
governin}*'  the  two  eases,  or  the  facts  to  which  those  i)riu- 
ciples  8lif>"ld  be  applied. 

Italian  Cqbal  Fisheries. 

(•J^."'!r-.n^'"''*     The  United  States  Case  states  that— 

Iiiid.,    Aii|uii-  fill,  roral  beds  surronndinR  the  Island  of  Sardinia,  and  lying  off  the 
(lix,  pp. 4(1^-181.    Houtii-w<'Ht  coast  of  Sicily.  liav(>  been  niudo  the  subject  (>f  elaborate 
r<'!;nlation8  by  the  Government  of  Italy. 

The  remarks  that  have  already  been  made  as  to  the 
Algerian  coral  fisheries  equally  ai>ply  to  the  Italian  reefs, 
ancl  it  is  not  snf,',o:ested  by  the  United  States  that  foreigners 
Lave  been  excluded. 

Norwegian  Wrvle  Fisheries. 


liritMi 

tori   ilSI;, 
I'llilL'll 

Iliiil., 
tlix,  vol.  i, 


cotin-  The  Norweji'ian  law  of  ISSO  for  the  i)rotection  of  whales 
'states  provided  a  close  time  "on  that  part  of  the  sea  on  the  coasts 
'•  of  Finntarken  which  the  Kiny  will  define." 
'/Isll!'  The  Proclamation  of  the  Kinp-,  in  ISSl,  accordingly 
defined  that  part  of  the  sea  to  I)e  1  Norwegian  or  Swedish 
mile  (equal  to  4  Drilish  miles;  from  the  coasts  of  Fin- 
niarken,  to  be  counted  from  the  outermost  islands  or  rocks 

which  are  tiever  covered  by  the  sea. 
64  The  wliole  of  Varangei'  J'iord  is  included,  the  dis- 

tance between  the  headlands  of  the  liord  being  32 
miles. 

The  Norwegian  law  is,  therefore,  expressly  limited  to  a 
small  area  of  territorial  sea. 
{rnni,i>.5o.)         Tiie  special   protection  in  Varanjier  Fiord  falls  within 
the  prin('i[ile  of  waters  of  tlie  terr.tory  to  be  hereafter 
explained. 

Colombian  Peabl  Fisheries. 


rTnltoiI  St.itcs 
C:1S((.  p,  2-)t). 

Ibiil.,  ApjiL'ti- 
ilix,  vol.  i,  pp. 
484-185. 


The  Law  of  Panama  is  thus  stated  in  United   States 
.  Case.    It  prohibits — 

'  the  use  of  divinp-niachines  for  the  collection  of  jicarla  within  an  are.i 
of  the  sea  over  tiO  marine  miles  in  leiij;tli,  and  extending  outward 
about  30  marine  miles  from  the  coasts. 

There  is  no  evidence  to  show  tliat  the  law  in  question, 
if  correctly  stated,  ai)plies  to  foreigners. 
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I'veii  if  tlic  bays  sliowii  on  tlio  Triitcd  Stater,  Map  are    ii'»'t,v-->9-) 
iiittMiilctI  to  be  iiicbidtMi  in  tlM>  appilcation  of  tlu;  law  as  is 
siijr;i('sUMl  in  tlu'  lJiiit<'(l  States  Case,  tlio  claim  must  be 
jnstilicfl,  if  at  all,  on  tlio  principh!  of  waters  of  the  terri- 
tory previously  referred  to  and  subseiiiiently  explained. 


MFAIOAN   PrARL   FlSIlKUIES. 

The  United  States  Case  states— 


Unlfcd    States 
Cane,  p,  230. 


Iliat  filoii;^  tlio  coM.st  of  F.iiwcr  f'alitoriiia  tho  p<  arl-bods  Imve  boon     Ibiil..    Appcn- 
iniiili)  tlif  siilijcct  of  Hpi'ciil  cxcliisivo  uraiits  to  privato  iiidividiialH,  "I'^-'Vol.  i,  p.  4U1. 
and  1)MV(-  liccii  diviilcd  lor  ilii-*  jxirpose  into  two  lielts;  the  inner  belt 
t.'xtt'iidinf;  Heaward  for  I!  miles  (5  kiluin,),  and   llio  other  belt  fur  6 
niik-H  (10  kilotn.)> 

Foreign  vessels  are  admitted  cenerallv  to  tlic  Mexi-an  .  "riti"!!  f""""- 

,.    ,        .    ^.„   .,  ,  ...     ,,       ,  ',  ,    ,.  ttrCiixo,  p.  97. 

iislieries  if  tliey  coniiuy  with  the  laws  and  re;«nlations. 

The  oidy  claim  made  by  Mexico  is  to  reoulate  iill  tisher- 
mcn  alike;  but  witii  re}::ard  to  Enjilish  tishermeii,  attention 
is  drawn  to  tiie  provisions  of  Article  IV^  of  the  Treaty  of 
1.SS8  between  (Ireat  Jbituin  and  Mexico,  by  which  the  two 
Powers  agree  to  3  miles  as  the  limit  of  their  territorial 
waters. 

55  THE  UNITED  STATES  CONTENTION  NOT  SUl'l    >RTED 

BY  FOREIGN   LAWS. 

These  are  the  only  foreign  laws  set  out  by  the  United 
States,  and  it  may  be  assumed  that  there  are  no  laws  of 
any  otlier  countries  on  which  the  Unite<l  States  could  rely 
to  8ui)port  their  claim,  either  directly  or  by  analogy. 

Her  Majesty's  Government  submit  that  these  laws  do 
not  support  the  United  States  contention. 

Examination  of  Legal  Principles. 


STATEMENT    OF    LEGAL    PRINCIPLES    REFERRED    TO 

analysis  of  Buirisii  and  foregin  laavs. 


IN 


Throughout  the  foregoing  discussion  of  the  legislation 
of  various  nations,  certain  i)rinciples  of  law  have  been 
referred  to,  the  full  explanation  of  which  had  necessarily 
to  be  postponed  until  the  examinations  were  completed. 

For  convenience  these  ])rincii)lcs  will  now  be  collected, 
and  will  then  be  separately  examined: 

(I.)  That  by  the  universal  usage  of  nations,  the  laws  of 
any  State  have  no  extra-territorial  application  to  foreign- 
ers, even  if  they  have  such  ajiplication  to  subjects. 

(11.)  That  Great  Britain  has  incorporated  this  principle 
into  her  own  law  by  a  long-established  usage,  ana  a  series 
of  decisions  of  her  Courts;  and  that  the  law  of  the  United 
States  is  identical. 

(111.)  That  the  Jlritish  Colonies  have  no  j)ower  to  legis- 
late for  foreigners  beyond  the  colonial  limits. 

(IV.)  That  international  law  has  recognized  the  right  to 
ac(piire  certain  portions  of  the  waters  of  the  sea  and  the 
soil  under  the  sea,  in  bays,  and  iu  waters  between  islands 
and  the  mainland. 

B  S,  PT  X 1 
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(V.)  That  the  analogy  attomi)te(l  to  be  traoed  by  tbe 
United  States  between  the  ciaiins  to  protect  seals  in  Jieli- 
ring  Sea,  and  the  principles  applicable  to  coral  reefs  and 
pearl-beds,  is  nnwarrarited. 

(VI.)  And,  finally,  that  there  is  no  complete  or  even 
partial  consent  of  nations  to  any  snch  i)retension  as  to 
property  in,  and  protection  of,  seals  as  set  up  by  the 
United  "States. 


I. 

EXTUA-TElJUITORr.YL  LAWS  OF  A  STATE  HAVE  NO  APPLI- 
CATION  TO   FOKEIGNKIIS. 

It  is  submitted  that,  as  well  by  international  and  con' 
stitutional  Jaw  as  by  the  coniniou  consent  and  i)ractir,^  of 
nations,  the  Jaws  of  a  Siiitc  have  no  ap])li('iition  to  for- 
ei,ii'ners  beyond  the  territorial  limits  of  that  State; 
66  and  that  if  ti»ey  are  declared  to  have  an  extra- 
territorial aiiplication.  it  is  limited  to  subjects  of 
that  State  who  may  fall  witliin  its  jtrovisions, 

Tlie  fundamental  piinciple  N^hich  governs  the  a])])lication 
of  laws  is  expressed  in  the  maxim,  extro  ti'irifnrium  Jk.s 
dicenti  'nupuHc  non  parctKr. 

No  '^v'licral  propositions  are  clearer  than  these. 

All  persoi!s  are  subject  to  the  laws  of  a  country  in  whicii 
they  are. 

Xo  person  is  subject  to  the  laws  of  a  country  in  which  he 
is  not. 

Tl>o  only  exce])tion  is  that  sul>jects  maybe  legislated  for 
by  tlu'ir  own  Legislatuie,  even  tliongh  they  are  al>i'oad.  the 
enforcenu'nt  of  any  punishment  being  reserved  till  such 
tiuK-  as  tlicy  return  to  their  own  country. 

These  i)rinciplcs  are  of  equal  force  on  the  high  seas. 

In  ships  on  the  high  seas,  no  one  is  subject  to  any  Juris- 
diction but  tliat  of  his  own  country,  or  of  the  country  to 
which  the  shijt  belongs,  Tiie  hiws  of  ether  countries  do 
not  bind  him,  ami  lie  may  disregard  tlicm  with  impunity. 

II. 


I 


G3. 


THE  LAWS  OF   flKEAT  BltTTAIN    HAVE    NO  EXTRA-TEBRI- 
TORIAL  APPLICATION   TO  FOREIGNERS, 

It  may  be  conclusively  demonstrated  that  Great  Britain 
has  incori)t)riited  this  principle  into  her  niuiucipal  law  by 
a  long  established  usage,  and  by  a  series  of  decisions  of 
her  Tourts, 
1,  u.  uKs.D.     ^"  ^^^'e?-  ''•  ^^^'y'b  CJockburn,  0.  J.,  said: 

Wlicro  the  lunsiiMjiC  of  n  Sfatnto  is  frcncnil,  and  mny  'nclndo  for- 
eifriu'i's  or  no!,  tlio  tiim  ci'iion  of  minstiiirtioii  is  to  assmiic  tliat  tlie 
l,e}j;iisli»tiire  lias  iii)t  so  enacted  as  to  violate  tlit!  rijjlits  of  otlicr  iiationB. 

s.n  also   \uo.     Xhis  is  the  answer  to  the  argnment  of  the  United  States, 


V.'ni'ii,-  '.'it.Mi'iii  base(l  upon  the  words  "aiiypersou"  in  British  and  Colonial 


Case,  p.  81).  Ol.lLUrtS. 
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The  intimate  coimection  between  the  national  law  and 
tlie  international  law  is  indicated  in  the  Judgments  now 
quoted. 

QUOTATIONS  FROM  ENGLISH  JUDGMENTS. 

Id  the  case  of  "  Le  Louis."  Lord  Stowell  said : 

Neitlier  this  British  Act  of  Parliaiiit^tit  nor  iiiiy  Coiiitiiission  foniuloil 
on  it  can  ali'cct  unv  '^ij^ht  or  interest  of  foreinnfru  unless  tli«v  .ire 
foiDiiled  on  ])rincii)li'M  and  imiicse  regulations  tli  it  are  eon.siHtent  wifh 
the  law  of  nations;  that  is  tlie  only  law  that  (i'eat  liritaiii  can  ajiply 
to  tlieni,  and  the  gtMierality  of  any  terms  eniivloyed  in  an  Act  of  I'ar- 
liaiiient  must  be  uarrowcd  in  construction  'jy  a  rcli;;ioH8  adherence 
tluTcto. 

57  So  in  Cope  v.  Doherty,  Lord  Justice  Turner  said  ; 

Thi«  is  a  Hritish  Act  of  I'ai'Iiann^nt,  and  it  is  not,  I  think,  to  ho  pre- 
Minied  that  the  Uritish  Parlianii-nt  could  intend  to  lej;islat(»  as  to  the 
rights  and  liabilities  of  foreiH;ners;  in  order  to  warrant  siiciia  conclu- 
sion. I  think  thatcither  the  words  of  the  Actoughtto  be  express  or  Iho 
context  of  it  very  clear. 

So  in  JeftVeys  v.  Boosey,  Baron  Parke  said: 

The  Leffislature  has  no  power  over  any  persons  except  its  own  snh- 
jects,  that  is.  i)ersons  natural-horn  sui).je('ts,  oi'  resident,  or  whilst 
they  ar<!  within  the  limits  of  the  kinndoni ;  the  I,t  jiis'.atni-e  can  ini|)o.se 
i>o  duties  exce))t  on  them,  and  \n  hen  leKislatin^f  for  tlie  benelit  of 
jiersons  must /x'iHKi  ./V(c/e  be  considered  to  mean  the  benefit  ot' tliose 
wlio  owe  obedience  to  our  laws,  and  whose  interest  the  J^'gislaturc  is 
under  a  correlative  obligation  to  proti'ct. 

A  renarkable  application  of  this  ])rinciple  occurred  in 
the  case  of  e..  })artc  Bhiiii  re  Sawcrs.  'I'lie  (lucstion  arose 
as  to  the  application  of  the  Enj^lish  lliinkriiptcy  Law  to 
forei{:rncr8  in  lOnj^land;  the  deliiiitions  of  acts  of  bank- 
ruptcy in  the  Statute  inchulc  the  commission  of  certain 
acts  "in  Eiiffhind  or  elsewhere;"  yet  it  was  held  by  tlio 
Court  of  Ajtpeal  that  a  forci.iriier  in  iCii<iiand,  itltlioii.yli  on 
general  principU^s  he  was  subject  to  Eiif;lisli  hiw,cotihl  not 
be  made  bankrupt  nidess  he  Iiad  committed  an  act  of  bank- 
nii>tcy  in  England.  The  words  "or  elsewhere"  were  iichl 
not  to  apply  to  such  a  tbreigner  on  the  principles  above 
stilted. 

It  is  unnecessary  further  to  cite  authorities;  one  more 
quotation  from  C'.iief  Justice  Cockbuin's  judgment  in  1'eg. 
V.  Keyu  will  sufhce: 

The  argument  is  that  the  hingnnge  of  the  Statute  (of  Hem  VIII 
as  to  otfences  on  the  sea)  being  general  in  its  terms,  it  must  \  1  i<en 
to  have  included  foreii';ners  as  well  as  sulijects.  No  iloiibl  these  woids 
are  large  enough  to  iindiide  foreigners  as  well  as  siibiccl.s,  but  so  tlu^v 
are  to  include  the  entire  ot'caii  as  well  as  the  narrow  se.is;  ami  it 
cannot  be  sujjposed  that  anything  so  ]ire]iosteroiis  wa.s  conteniplatod 
as  to  make  foreigners  liable  to  the  law  of  this  country  for  otfences 
connnitted  on  foreign  ships  all  over  the  world. 

It  is  submitted  that  the  Statute  under  which  the  British 
vessels  were  seized  and  condemned  was  either  wrongly 
interpreted,  or  was  ultra  vires. 


2  l)o(l»on.  239. 


2  Do  <;i\-.  .111(1 
J.llU. 


4  n.  L.  Casta, 


L.  i; 

niiij. 
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III. 


COLONIES    IIAVFi  NO  POWIVR   OF   EXTIIA-TFRRITORIAL 
LKOISI.ATION  FOR  FORKKJNEIJS. 

It  may  furtlior  be  denionstrated  tliat  Great  Britain  has 
not  assumed  to  fjrantto  lier  Colonies  aiiylarf^er  legislative 
])<»\ver  than  she  assumes  to  possess  herself;  and  that  the 
Colonial  Le<;isla tares  cannot  assume  to  themselves  any 
])o\ver  of  extraterritorial  lejiislation  for  foreigners,  as  is 
alleged  in  the  United  States  (Jase. 

(Jn  this  point,  it  would  be  snllicient  to  refer  to  the  words 
of  "The  Territorial  Waters  Jnrisdietion  Act,  1878,"  which 
delines  the  t<M'ritorial  waters  '-adjacent  to  the  United  King- 
d.tin  or  any  other  part  of  Iler  .Majesty's  dominions"to  extend 
no  furtiier  tiian  1  marine  league  from  low-water  ni»rk. 

The  -tddicial  Committee  of  the  Privy  Council  have  ex- 
pressly declared   the  limits  of  the  Colonial  Legislative 
Power. 
L  R,  s:)i,  A.      In  Macleod  J'.  Attorney-General  for  New  South  Wales 
till'  colonial  law  as  to  bigamy  was  considered. 

The  section  enacted  that — 

\Vlii)soevor  l)oinij  marri('<l  iiiiirrios  auotlior  pfi'son  during  the  lifo  of 
tlio  lormer  hii.shanil  or  wife,  wlicrcsovcr  8ii(!li  second  marriage  takea 
place,  Hliall  be  liable  to  penal  servitude  for  seven  years. 

Here  were  general  words  similar  to  the  words  "any  iier- 
soir'  so  much  relied  on  by  the  United  States. 

Tiie  .ludicial  Committee  nevertlieless  rejected  their  gen- 
eral application.     They  said: 

The  colony  can  have  no  such  jurisdiction,  and  their  Lordships  do 
not  (1csir(!  to  attribute  to  the  Colonial  Lcs-ishiture  an  elFort  to  enlarge 
lliiir  Jurisdiction  to  such  an  extent  as  would  be  inconsistent  witli 
tJK^  ])()\vers  coiiiiiiitted  to  a  colony,  and  indeed  inconsistent  with  the 
most  taniilar  princijtles  ol'  international  law. 

*  *  *  #  » 

The  words  "  Whosoever  being  married"  mean  "whosoever  being 
married  and  who  is  amenable  at  the  time  of  the  offence  committed  to 
the  Jurisdiction  of  the  colony." 


C.  II 


"Wheresoever"  may  be    read,   "Wheresoever   in   this  colony  the 
off'enee  is  eonuiiitted." 

And  so,  both  in  case  of  colonial  laws  and  in  the  case  of 
lOnglish  laws,  the  words  "any  person"  mean  "any  |)erson 
sul)icct  to  the  Jurisdiction  oi'  tlic  Legislature  ])assing  siudi 
laws,'"  subject,  that  is,  in  accordantie  with  the  i)rin- 
59        cipies  of  international  and  constitutional  law  here 
explained. 
The  contention  of  the  United  States  that  the  British 
colonial  laws  w;iirant,  or  alVord  some  analogy  to,  the  Alas- 
kan Seal  Statute,  is  entirely  devoid  (»f  foundation. 

IV. 

now  FAK   INTERNATIONAL  LAW  RECOCNIZES  A  RIOnT  TO 
P<JSSE.SS10N  OF  PARTS  OF  TIIE  HEl)  OF  THE  SEA. 

It  is  next  submitt<'d — 

Thai  international  law  recognizes  the  right  of  a  State  to 
acciuire  certain  portions  of  the  waters  of  the  sea  and  of  the 
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soil  under  the  sea,  aud  to  include  tliem  within  the  territory 
of  (he  State. 

Tliis  aftoids  a  l('j;i(iniate  exi)laiintioii  of  the  cases  of  for- 
<'i}iii  extra  teiritiirial  lish<My  hiwseited  by  tlie  United  States, 
quite  apart  from  any  question  wiietlier  they  apply  to  for- 
eigners or  not. 

But  it  affords  no  justification  for,  nor  are  they  analoj«ous 
to.  tlie  Alaskan  Seal  Statute,  as  is  contended  by  the  United 
States. 

The  territory  of  the  nation  extends  to  low-water  mark; 
but  ceitain  ])ortions  of  tlie  sea  may  be  added  to  thedonnn- 
ioii.  For  exiuiple.  the  sea  which  lies  inter  fauces  terriv, 
and,  in  certain  exceptional  cases,  parts  of  the  sea  not  lying 
inter  Jaticcs  t(  rr<v. 

The  claim  applies  strictly  to  tlu^  soil  under  the  sea.  Such 
claim  may  be  lej>itimately  made  to  oyster  beds,  ])earl  fish- 
eiies,  and  coial  reefs:  and,  in  the  same  way,  mines  within 
the  territory  nuiy  be  worked  out  under  the  sea  below  low- 
water  mark. 

Isolated  ])ortions  of  the  liijih  sea  cannot  be  taken  by  a 
nation  unless  the  bed  on  wliicli  they  I'cst  <!an  be  physically 
occiii)ied  in  a  nninner  analojj;!  us  to  the  occu])a1ion  of  lauil. 

These  princi])les,  tliou<;li  they  explain  lcj;itinuitely  all 
the  examples  of  foreij^n  laws  dwelt  on  by  the  United  States, 
show  also  that  no  ri^iit  to,  or  on.  so  vast  an  aiea  of  the  hi};li 
sea  as  licliriny  Sea  can  be  aciiuired.  2sor  has  any  suck 
claim  ever  been  made. 

V. 

ABSENCE  OF  ANALOGY  BETWIOEN  PROTECTION  OI     SWIM- 
31ING  ANIMALS  ANJJ   OF  OYSTER  AND  COKAL  liJ.US. 

It  is  further  submitted  tluit  there  is  no  analoj>y  between 
a  claim  to  projierty  in  and  to  protect  swimminj;'  animals, 
such  as  fish  and  seals,  and  a  like  claim  in  respect  of  oyster, 

l)earl,  or  coral  beds. 
00  The  exclusive  fishery  rij;ht  recojiuized  by  inter- 

national law  within  the  teriitorial  waters,  or  the 
waters  c*"  the  dominion,  cannot  at  any  rate  be  i)Iaced 
liij;her  t'lan  the  ri«;ht  to  take  possession  of  wild  animals 
which  the  I'ommon  law  gives  to  the  owners  of  land  ou 
which  the  animals  are. 

If  there  were  any  land  animals  which  by  nature  were 
attached  to  the  soil,  the  common  law  right  would  be  ju-ac- 
tically  e(iuivalent  to  a  right  of  i)rop('ity ;  and  so  as  to  oys- 
ters and  coral  beds,  when  they  are  within  tlie  waters  over 
which  international  law  recognizes  an  exclusive  fishery 
light,  this  right  becomes  e(|ui\ aleiit  to  a  right  of  property 
because  they  ar<'  attached  to  the  soil. 

But  in  animals  which  move  from  this  area  into  the  high 
sea  no  such  inopeity  can  be  acquired. 
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NO    CONyENT   OF   NATIONS   TO    PRINflPLE    OF    RIGHT 
CLAIMED  BY    UNITED   STATES. 

"Finally,  it  is  submitted  on  this  branch  of  the  LTnited 
States  Arf;uriient,  that  there  is  not  shown  to  be  any  eon- 
sent  of  nations  to  any  proposition  wliich  wonhl  warrant 
the  United  States  elaini  to  the  right  of  protection  or 
proi)erty,  now  for  the  lirst  time  advanced. 

The  United  States  endeavour  furtlier  to  8npi)ort  their 
contention  by  a  reference  to  (;ertain  other  extra  territorial 
laws  not  connected  with  tislieries  which  have  been  passed 
by  other  mitious.    They  state — 

Uiiiticl    States      Kcl't'icnce  may  nlso  be  inadt'  to  the  British  Hovering  Acts,  the  St. 
Caso,  1).  2^7.         lleleuu  Act  of  li<i:>,  aucl  the  Ciuarantiue  Act  of  1825. 

The  ^^  Hovering  ActsP 

These  Acts  have  been  pas.sed  to  prevent  sranj?fj1inff.  They 
establish  a  practice  wliicli  has  hitlierto  been  acquiesced  in 
both  by  Great  IJritain  and  the  United  States,  but  they  afford 
noanalo};y,either  in  fact  or  in  principle,  to  the  United  States 
claim  in  tiie  present  <!ase. 

In  the  first  place,  it  will  be  observed  th«t  the  Hovering 
Laws  do  not  extend  the  limit  of  territorial  waters,  or  assert 
any  (leneral  claim  of  dominion  over  an  area  of  the  sea 
61  beyond  the  ordinary  3 mile  limit,  such  as  is  asserted 
by  the  United  States  over  tlie  waters  of  Behring-  Sea 
east  of  a  certain  line.  They  simply  claiuj  to  exercise  a 
special  jurisdiction  over  certain  vessels  at  a  comparatively 
small  distance  outside  the  usual  limit,  in  order  to  prevent  or 
punish  offences  against  the  Jiii  isdiction  within  that  limit,  to 
M'hich  sucii  vessels  are  accomplices. 

And  in  the  case  of  a  IJritish  vessel  which  was  seized  in 
18!)()  by  a  Russian  eruizer,  on  the  ground  that  she  was  seal- 
tisliing  within  llnssian  territorial  waters,  Her  Majesty's 
Government  were  of  opinion  that  even  if  the  vessel  at 
the  time  of  her  seizure  was  herself  outside  the  3-mile  terri- 
torial limit,  the  fact  that  she  was,  by  means  of  her  boats, 
carrying  on  fishing  within  Uussian  waters  without  the  pre- 
sciilxul  licence  precluded  them  from  remonstrating  against 
the  seizure. 

But  no  such  conduct  has  been  alleged  against  the  Brit- 
ish vessels  seized  by  the  United  States.  They  were  not 
hovering  at  sea,  they  were  not  lying  to  with  intent  to  pro- 
ceed to  tlie  territory,  or  the  territoiial  waters  of  the  United 
States,  with  intent  to  assist  others  in  breaking  the  law 
there.  ]S'o  such  grounds  have  ever  been  alleged  for  the 
seizure  of  the  Hritisii  vessels.  The  claim  of  the  United 
States  is  to  in<lude  the  right  to  seize  such  vessels  within 
their  general  jurisdiction  over  Behring  Sea,  and  the  anal- 
ogy of  the  Hovering  Laws  cannot  be  adduced  in  support 
of  such  a  claim. 

Moreover,  even  if  smih  analogy  existed,  the  consent,  or 
acqjiiescence,  of  other  nations,  wliich  exists  in  the  case  of 
the  "Hovering  Acts"  (so  long  as  the  jurisdiction  is  exer- 
cised within  reasonable  limits),  is  wanting  to  the  claim  of 
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jurisdiction  advanced  in  the  present  case  by  tlie  United 
States;  and  this  absence  of  consent,  or  ac(iuiescence,  is 
I'atal  to  a  chiini  which  involves  the  right  of  search  and 
seizure  on  the  hij»h  sea  outside  territorial  waters,  and, 
consequently,  a  violation  or  limitation  of  the  freedom  of 
the  sea. 

"  The  St.  Helena  Act,  1815." 

At  the  peace  of  1815  it  was  determined  by  Great  Britain, 
in  conjunction  witii  the  allied  Powers,  that  !St.  Helena  ' 
should  be  the  i>lace  allotted  for  the  residence  of  the  Em- 
peror Napoleon  JJonapai  te,  under  such  rejtulatioiis  as  ndght 
be  necessary  for  the  perfect  security  of  his  person; 

02  and  it  was  resolved  that,  for  this  purpose,  all  ships 
whatever,  Jiritish  and  foreijjn,  excepting  only  the 

East  India  ( 'om[)any's  shii)s,  should  be  excluded  from  all 
approach  to  the  island.  Xotice  was  accordinglv  given  by  American  state 
tlie  British  Charge  d'Aftaires  at  Wa^shington  to  the  United  {l;"!'^;"'  '"••  ''• 
States  Government  on  the  24th  ]S^ovend)er,  1815,  that  a 
Treaty  of  Commerce  between  Great  Britain  and  the  United 
States,  dated  the  ord  July,  1815,  under  Article  111  of  which 
liberty  of  touching  lor  refreshment  at  the  island  was  given 
to  United  States  vessels,  could  not  be  carried  out  in  this 
resi)ect;  and  that  the  ratilications  of  the  Treaty  would  be 
exchanged  under  the  explicit  declaration  that  United  States 
vessels  could  not  be  allowed  to  touch  at,  or  hold  any  com- 
munication whatever  witli,  the  island,  so  long  as  it  should 
continue  to  be  tiie  residence  of  the  Emperor.  The  Treaty 
was  ratified  on  tiiis  understanding. 

The  airangement  made  foi'  the  general  safety  received 
tlie  consent,  express  or  implied,  of  all  nations.  If  any 
analogy  can  be  found  between  tliat  case  and  the  one  now 
under  discussion,  it  goes  to  show  that  the  United  States 
cannot  exclude  other  nations  from  the  seal  fishery  without 
a  lilce  consent. 

"  The  Quarantine  Act,  1835. » 

This  Act  depends  u])on  the  i)rinciples  already  adverted 
to  with  regard  to  the  Hovering  Acts. 

It  is  submitted  that  no  one  of  these  thre(i  Acts  afTords 
any  analogy  or  justilieation  for  a  jurisdiction  based  nwrely 
on  protection  of  trade,  and  claimed  and  exercised  many 
hundred  miles  in  open  seas. 

GENERAL  CONCLUSION  ON  THIS  BRANCH  OF  THE  CASE. 

Therefore,  it  is  submitted  that  the  assertion  that  the 
practice  of  nations  supports  the  United  States  contention 
in  regard  to  their  claim  to  property  in,  and  ])rotection  of, 
tlie  seals  in  the  high  sea,  is  without  foundation. 

If  it  is  regardecl  as  an  assumption  of  jurisdiction  on  the 

high  sea,  it  was  entirely  beyond  the  jiower  of  the  United 

States  Congress  to  pass  an  Act  applying  to  foreign- 

03  era;  for,  without  ac(]uieseence  of  other  nations,  and 
witliout  example  in  the  practice  of  other  nations,  it 

infringes  the  rights  of  those  nations  upon  the  high  seas. 
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If,  on  the  otlier  liiiiid,  it  is  rcffardod  as  part  of  a  st'neral 
jurisdiction  oxert'isc'd  by  tlie  Ciiited  .States  over  JJeliriiit; 
Sea,  it  was  also  beyond  the  power  of  the  United  States 
('ongress  to  make  the  Act  ajiplyiiig-  to  Ibrei^ners;  for,  with- 
out the  consent  of  other  nations,  and  wiihoiit  example  in 
tlie  practice  of  otiier  nations,  it  extended  the  territorial 
waters  of  the  United  Slates  to  a  limit  hillierto  unknown 
and  unrecogiMzed,  and  in  so  doinf>-  it  infringed  the  rights 
of  other  nations  upon  the  lii<;h  seas. 

ANSWKR   TO   QUKsTtON  5. 

Therefore,  it  is  submitted  that  t  lie  foreuoinj,' facts  and 
arjfuments  conclusively  estahlisli  the  answer  to  Questicm 
6,  raised  by  Article  VI  of  the  Arbitration  Treaty,  in  favour 
ot  (rreat  Britain,  that  is  to  sav: 

To  Question  5.— Thixt  the  United  States  have  no  rij-htCa) 
of  jn-otection,  or  {b)  of  proi>erty.  in  the  seals  freciuentinff 
the  islands  of  the  United  States  in  iJehrinH'  Sea  when  they 
are  found  outside  the  ordinary  3 mile  limit. 


PART  III. 


REGULATIONS. 

It  is  HOW  desired  to  toriimliitc,  on  belialf  of  Great  Brit- 
ain, the  outline  of  tlie  lufiiuiient  wliicli  will  be  presented 
in  connectiou  with  the  (juestion  of  licun'ations.  As  stated 
at  p.  0  of  the  oji<;iiial  Case,  (ireat  Britain  has  throughont 
been  favourable  to  the  a(loi»tion  of  .general  measures  for  the 
control  of  the  fur  seal  fishery,  provided  that  such  measures 
be  equitable,  and  framed  with  due  regard  to  the  common 
interest.  It  is,  however,  essential  that  any  liegulations 
should  operate  to  preserve  the  fur-seal  industry  for  the 
enj(>ynient,  not  of  the  Inited  States  alone,  but  of  all  those 
who  may  lawfully  engage  in  sealing.  In  this  connection, 
the  attention  of  the  Arbitrators  is  respectfully  directed  to 
the  general  considerations  summarized  at  p.  159  of  the 
British  Counter-Case. 

Though  in  the  United   States  (Ja.se  (Conclusions)  it  is    united  states 
maintained  that  IJegulations  must  practically  be  such  as  *^'"*''' i'- ^''"' 

to   prevent  i)elagic   sealing  everywhere,  it  is  also 
04        stated  tiiat  the  United  States  are  in  the  position 
of  truntccN  of  the  sealing  interest,  thus  involving  the 
idea  of  other  rights  besides  tiioseof  the  United  States. 

The  United  States  further,  in  tlieir  conclusions  to  their 
Case,  include  in  the  second  ''Alaterial  question"  to  be 
determined  by  Arbitrators: 

Whether  the  lliiiti'd  States  and  Great  IJritain  onjxtit  not  in  Jnstico     Ibid.,  p.  209. 
to  each  other,  ill  souiiil  ]i(.licv  for  the  coniiiioii  intercut  of  nianlvind, 
&c.,  *'to  enter  into  such  icasmiahle  arrani;enuMit  I)y  eoneiirront  re;jii- 
lationsor  eonveiitidi),  in  which  the  partlcipaliou  of  otlier  Governments 
may  he  proj)erly  in    ited,"  ».tc. 

In  the  C(>unter-(Jase  of  the"  United  States,  however,  a 
more  advanced  position  is  taken.     We  read: 

Tlie  United  States  insist,  as  claimed  in  tlicir  Case,  that  they  ha\'e,     United   PtateB 
upon  the  facts  estalilisluHl  l)y  the  evi(hMiee,  !>u;'h  a  jiroperty  and  inter- '"""  ntorCuse, 
est  in  the  seal  h(;id  l're(|nentin<f  tlie  Islands  of  the  United  Stati'S  in  !'•  '-*^* 
Berinj;  8<'a,  and  in  tlie  industry  tluM'e  inaintaiiu  d  arisinij;  out  of  it,  as 
entitles  them  to  jircdeetion  and  to  he  jirotected  i^y  the  Award  of  this 
Tribunal  ai/aiHut  all  pilai/ic  scalinij,  nliivh  is  the  suhje.t  of  voiitruri'inji  in 
iliin  Case,  and  ([Uite  irrcsiiective  of  any  right  of  iiroperty  or  of  .sidf- 
dofenee  iu  res])ect  of  their  territorial  interests,  they  ehilm  to   have 
clearly  shown  that  no  regulations  short  of  i)rohil)ition  will  be  sufhcieut 
to  prevent  the  early  destruction  of  the  Alaskan  seal  herd. 

Before  considering  the  scope  of  the  Begulations,  the    unit<d  states 
question  as  to  the  area  of  waters  over  whicii  they  s,lioidd^'"""'i'i''^"^'^"^' 
extend  retjuires  notice.    It  apjtears  from  certain  jKissages 
iu  the  United  States  Case  and  Counter-Case,  that  it  will 
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be  contended  on  behalf  of  the  United  States  that  the 
Ec^'uhitions  shouUl  amuunt  to  a  |)racti(;al  prohibition  of 
pt'lii{,ne  sealinjfin  all  waters  to  which  seals  from  the  Priby- 
lolf  Islands  resort,  and  should  effectually  prohibit  and 
Conntor-Caso,  p,.yy(3„j;  j^jjp  cai)ture,  anywhere  upon  the  high  seas,  of  any 
seals  from  the  I'ribyloff  Islands. 

It  is  submitted  that  any  such  contention   is  entirely 
beyond  any  claim  ever  advanced  by  the  United  States  at 
any  stage  of  the  controversy  prior  to  the  delivery  of  their 
Case,  and  is  contrary  to  the  agreement  of  the  i)arties  which 
was  embodied  in  the  Treaty.    That  Treaty  deals,  and  deals 
oidy,  with  "questions  which  have  arisen"  between  the  two 
Governments,     In  no  part  of  the  discussion  was  it  sug- 
gested that  the  rights  of  the  United  States  to  limit  the 
killing  of  seals  extended  beyond  Behring  Sea.    On 
65        the  contrary,  when  the  British  Government  desired 
the  assent  of  Russia  to  the  modus  vivemli  proposed 
in  the  month  of  June  1891,  it  was  pointed  out  by  Mr. 
C;iw",'A7>i)"iV<'iix,  Wharton,  in  a  despatch  to  Sir  Julian  Pauncefote,  dated  the 
vui.  i,  p.  Mti.      ^^|j  ^j  ^jj.,j.  ,„„„tii,  that  the  contention  between  the  United 

States  and  Great  Britain  was  limited  to  that  part  of  Beh- 
ring Sea  eastward  of  the  line  of  demarcation  described  in 
the  Convention  with  Kussia  of  the  30th  March,  1807;  that 
Russia  had  never  asserted  any  rights  in  the  waters  affect- 
ing the  subject  matter  of  the  contention,  and  could  not, 
therefore,  be  a  necessary  party  to  the  negotiations  if  they 
were  not  ex|)an(led;  and  furtlu'r,  that  the  authority  of  the 
President  was  derived  from  the  Statute  of  the  United 
States,  and  that  no  authority  was  conferred  ujjon  him  to 
prohibit  or  malvei)enal  the  taking  of  seals  in  the  waters  of 
Behring  Sea  westward  of  the  line  referred  to. 

It  is  scarcely  necessary  to  i)oint  out  that  such  language 
not  only  depends  for  its  foice  ui)on  an  assunu'd  jurisdiction 
over  an  area  of  sea,  but  is  wholly  inconsistent  with  the  con- 
tention that  pelagic  sealing  in  the  i)arts  of  the  Pacific 
Ocean  outside  Behring  Sea,  or  in  those  parts  of  Behring 
Sea  west  of  the  line  of  demarcation,  was  the  subject  of 
controversy  between  the  parties. 
Ibid.,  p. 315.  Further,  on  the  11th  June,  1891,  Mr.  Wharton,  in  his 
letter  to  Sir  J.  l*auncefbte,  stated  that  the  Government  of 
the  United  States,  recognizing  the  fact  that  full  and  ade- 
quate measures  for  the  protection  of  seal  life  should 
embrace  the  whole  of  HehiingSea  and  portions  of  the  Xorth 
Pacific  Ocean,  would  have  no  hesitancy  in  agreeing,  in  con- 
nection with  ller  Majesty's  Government,  tc  the  appoint- 
ment of  a  Joint  Commission  to  ascertain  what  permanent 
measures  were  necessai-y  for  the  preservation  of  the  seal 
species  in  tiie  waters  referred  to,  such  an  af/recnitnt  to  be 
sUjned  HimuUaneousUj  irith  the  Convention  for  arbitration, 
and  to  be  icHhout  lyrejudicc  to  the  questions  to  be  submitted  to 
the  Arlntrators. 

Ijater,  viz.,  on  the  8th  jVIarch,  189L*,  Mr.  Wharton  wrote 
to  Sir  J.  Paum;ef'ote: 

Ibid.,  p.  356.  The  Ui>it(Ml  States  claims  an  exclusive  right  to  take  seals  in  a  por- 
tion of  the  Beliring  Sea,  while  Her  Majesty's  Government  clainis  a 
common  right  to  piirHiio  and  take  the  .seals  in  those  waters  outsule  a 
3-milo  limit.    This  serious  and  i)rotracted  coutrovorsy,  it  has  now  been 
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bnppily  agreed,  shall  be  aubiiiittcd  to  the  deteniiiuation  of  a 
66        trilxiiiul  of  arbitrutiDii,  and  the  treaty  only  awaits  the  action 

of  tlio  American  Senate.  .  .  .  If  the  contention  of  tlim  (iov- 
ernnitMit  isMiistained  by  the  ArbitratoiM,  then  any  killing  of  sciiIh  by 
the  Caniulian  sealers  during  this  season  in  these  waters  is  an  injury 
to  this  Government  in  itn^  juiindiction  and  projierty.  .  .  .  '''•' ('.iMe  Aiiprmiu 
United  States  cannot  bo  expected  to  'suspend  the  defence,  by  such  vol.  i,  ii.;jji>.  ' 
means  as  are  witliin  its  puwer,  of  the  property  aud  juriadivtiuiw.l 
riijhts  claimed  by  it,  pending  the  arbitration. 


And  oil  tbe  22nd  March,  1892,  he  agaiu  writes: 

For  it  must  not  be  forgotten,  that  if  Her  Majesty's (Jovernrnent  pro- 
ceeds (luring  this  sealing  season  upon  the  basis  of  its  contention  as  to 
the  rights  of  the  Canadian  sealers,  no  choice  is  left  to  this  Govern- 
OKMit  hut  to  proceed  n]ion  the  basis  of  its  contident  contention,  that 
piliii/ic  Hrnrniij  in  the  ISekiing  Sea  i«  an  infraction  of  its  jurisdiclion  and 
pi-()i)erty  rights. 

There  is  no  known  method  whereby  the  seals  resorting  to 
Behring  Sea  may  be  distin{;uished,  at  any  ra^e  before  cap- 
ture. Uiion  no  construction  of  the  Treaty  could  it  be  i)ie- 
teiuled  that  the  Tribunal  of  Arbitration  is  empowered  to 
regulate  the  pursuit  of  seals  generally.  To  prohibit  the 
pursuit  of  certain  specified  fur-seals  outside  of  Behring  Sea, 
or  to  make  Regulations  concerning  them,  would  be  imprac- 
ticable, and  it  is  submitted  would  be  beyond  the  authority 
given  to  this  Tribunal. 

Passing  from  the  question  of  the  area  of  waters  over 
wliich  the  proposed  Kegulations  should  extend,  and  assum- 
ing the  Kegulations  to  apply  to  the  whole,  or  some  part  of, 
the  non-territorial  waters  of  Behring  Sea,  the  contention  of 
the  United  States,  so  far  as  it  can  be  gathered  from  tlieir 
Case,  is  that  pelagic  sealing  must  be  entirely  prohibited. 

It  is  submitted  that  any  deiision  of  the  Tribunal  prohib- 
iting pelagic  sealing  would  be  contrary  to  the  terms  of  the 
Treaty. 

Article  VII  contemplated  the  establishment  of  Regnla- 
tious  as  apidicable  to  the  pursuit  of  seals  outside  territo- 
rial waters;  and  the  prohibition  of  pelagic  sealing  is  not 
authorized. 

To  contend  that  pelagic  sealing  should  be  entirely  pro- 
hibited would  be,  under  cover  of  so-called  Regulations,  to 
defeat  the  nuiuifest  intention  of  the  parties. 

The  following  argument  is,  therefore,  based  upon  the 
view  that  the  Kegulations  should  be  such  as  should  be  fair, 
botli  to  the  United  States  as  owners  of  the  rribyloff 
67  Islands,  and  to  (iieat  Britain  as  representing  those 
who  desire  to  engage  in  the  lawful  industry  of  ])e- 
Ingic  sealing,  but  who  at  the  same  time  are  willing  to  be 
bound  by  such  Regulations  as  are  necessary  for  proper 
protection  and  preservation  of  the  fur-seal  in,  or  habitually 
resorting  to,  Behring  Sei<. 

Furthermore,  it  is  essential  that  the  Regulations  shcmld 
be  such  as  would  be  like'y  to  secure  the  adhesion  of  other 
Powers,  and  would  not  operate  as  an  inducement  to  them 
to  withhold  their  consent  with  the  knowledge  that  by  so 
doing  they  would  secure  to  themselves  greater  advantages 
from  the  industry  in  question. 
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As  apiMMiH  IVoiii  tlie  IJiitish  Counter-Case,  and  from  the 
]io])oit  of  rlio  r>ritisli  ('oiiinii.ssioner8,  tlie  mam  ])rovision.s 
■Nvliich  niiji'Iit  b((  jnopcrly  embraced  by  Ke}>ulati()n8  are  tin; 
inaiiitcniincc  of  a  zone  of  protected  wnters  round  the  bieed- 
inj;  islands,  the  c.slablislinient  of  a  close  season,  and  restric- 
tion as  to  tiie  date  in  each  year  wLeu  sealing- vessel*  should 
entci'  IJehrin};'  Sea. 

I  laving  re};ard  to  tlie  fact  that  each  of  these  proposals, 
Avlien  taken  separately,  is  treated  in  the  United  States  Case 
and  Counter  Case  as  being  of  no  value,  and  that  the  j)ro- 
])osals  collectively  ai)pear  to  be  considered  as  wholly  insulli- 
cient,  tile  way  in  whicli  the  (piestion  has  been  dealt  with  by 
tiie  United  States  in  the  correspondence  prior  to  the  Treaty 
of  Arbitration  is  worthy  of  consideration. 

Up  to  tlie  nioiitli  of  December  IHW),  sug}>estioiis  of  a  more 
or  less  general  character  ai)pear  from  time  to  time  in  the 
correspondence  to  the  ellectt  that  international  liegulations 
should  be  established  through  the  medium  of  a  Conven- 
tion, to  which  all  nations  interested  should  be  parties. 
Tliese  suggestions  led  to  no  definite  agreement,  and  were 
succeed*  d  by  a  ])roposal  contained  in  the  following  passage 
fi'om  a  note  of  Mr.  Jilaine  to  Sir  Julian  Tauucefote,  under 
date  the  i7th  December,  1890: 

TTiilteil  states      Tbo  Pn-Hidcnt  will  ask  thoGoverument  of  Great  Britaui  to  agree  to 

V  Ti  ii''i"'i'        *''^  ilistatice  of  L'O  iiiMrino  lisijiiies  -vvitliin  which  no  Rliip  shall  hover 

"  ■  '  ^"   *  ■        round  thi'  iHhindsof  St.  I'aul  ioul  St.  (ieorf^e  froiii  the  15tb  May  to  the 

inth  ()ctoln!r  of  eiich  year.     Jbis  will  prove  fiu  ctlective  mode  of  pre- 

Bcrviiif;  the  seal  lisherios  for  the  use  of  the  civilized  world. 

And  in  the  same  despatch  there  was  formulated  a 
G8        question,  in  the  folh)\ving  words,  on  which  the  V^Ilth 
Artictle  of  the  Treaty  of  Arbitration  was  founded: 

^  TJuitod  Stntca  Sixth.  If  the  <leieriniuii  tioii  of  the  foregoing  qnestioiia  shall  leave 
volT  p. 'Jo!"' ''^  '''•' '^''''•i''''^  •'' *^"'''''  l'*''"*'!'""  fl'i'ti  the  coiiciirrt'iice  of  Great  Britain  is 
iicfe.H.sary  in  iircscriliing  ri';;'nlatio!i8  for  the  killiiijr  of  the  fur-seal  in 
any  part  of  the  wafers  of  Bcliiing  Sea,  then  it  shall  bo  further  deter- 
mined :  First,  how  Car.  if  at  all,  outside  the  .irdiuary  territorial  limits 
it  is  necessary  that  the  United  States  sbjuld  exercise  an  exclusive 
jurisdiction  in  order  to  ])rotect  the  seal  for  the  time  living  upon  the 
islatuLs  of  tiie  United  States,  and  feeding  t  iicrefroni.  Second,  Avhotlier 
a  closed  season  (during  which  the  killing  of  seals  in  the  waters  of 
Beliring  Sen  outside  tiie  ordinary  territorial  limits  shall  be  prohibited) 
is  lu.'ccssary  to  save  the  seal-lishing  iu<lTistry,  so  valuable  ami  im])or- 
tant  to  mankind,  I'roiu  deterioration  or  destruction.  And,  if  so,  third, 
wliat  nu)nllis  or  |iartK  of  mouths  should  be  included  iu  such  season, 
and  over  what  waters  it  should  extend. 

To  this  proposal  of  Mr.  Blaine's  Lord  Salisbury  reidied 
iu  his  despatch  of  tiie  2lst  February,  1891,  in  which,  deal- 
ing with  tiie  si.xtli  question,  he  observed: 

Ibiil.,p.294.  The  sixth  question,  which  deals  with  the  issues  that  will  arise  in 

case  the  controversy  should  be  decided  in  i'avour  of  Great  Britain, 
would  )ieiliap8  more  fitly  form  the  substance  of  a  separate  reference. 
Her  Majesty's  Oovcrnment  have  no  objection  to  refer  the  general 
question  of  :i  close  time  to  arbitration,  or  to  ascertain  by  tlui.^  meiins 
how  far  the  (uuKtment  of  stich  a  ^irovision  is  necessary  for  the  |)reser- 
Viition  of  the  seal  species;  luit  any  such  reference  ought  not  to  con- 
tain words  ii))pearing  to  attribute  special  and  abnormal  rights  iii  the 
matter  to  Jho  United  States. 

ibid.,p.3i9.  Finally,  in  deference  to  the  objection  thus  taken  by  Lord 
Salisbury,  Mr.  Wharton,  in  a  letter  of  the  25th  June,  1892, 
to  Sir  Julian  Pauncefote,  proposed  what  now  forms  Article 
Vli  of  the  Treaty. 
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Tt  is  tlierofore  to  be  noted  tliat  tlie  orijjinnl  ])rnposition, 
oinanatin;^  tVoin  tlie  President  of  the  United  States,  vi/.., 
tliat  the  establislunent  of  a  protective  zone,  witliin  which 
tlie  killing  of  seals  should  be  prohibiteil  between  certnin 
specified  <lates,  was  sn^jyested  as  beiuj;-  an  elfective  mode, 
of  ju'eserving  the  seal  tisheries  for  the  use  of  the  eivili/cd 
world,  and  it  is  eontended,  on  belialf  of  tlm  llritisli  (iov- 
ernnient,  that  furtiier  investifjjation  and  exaniiualion  of  tlie 
facts  fully  justify  the  view  tliat  liej"!!  hit  ions  of  tiiis  ch:ir- 
acter,  but  establisliiufj  a  zone  of  smaiU'r  area,  would  sutlico 

so  far  as  pelagic  sealing  is  concerned. 
09  Hven  assunuiifj  a  point  wliicli  is  open  to  consider- 

able doubt,  viz.,  that  some  of  tiie  seals  still  suckling 
their  youns  travel  to  jiarts  of  IJehrinj*'  8ea  at  considera- 
ble distances  from  the  Pribyloff'  Islands,  by  far  the  «»rcatcr 
majority,  if  not  the  whole,  of  such  female  seals  will  bo 
found  within  a  zone  of  more  moderate  nrea. 

It  is  established  that  the  seals,  whatever  may  be  the 
cause  of  their  leaving  the  islands,  do  not  habitually  or 
reguljirly  go  in  searcli  of  food.  Food,  am])le  for  their 
wants,  is  to  be  found  in  the  vicinity  of  the  islands,  but  all 
the  best  information  points  to  the  fact  that  they  do  not  Iced 
during  the  main  period  of  their  sojourn  on  laiul.  In  addi- 
tion, the  prohibition  of  the  killing  of  seals  during  'Inly 
and  August,  within  the  protected  zone,  wotdd  insure  that 
the  vast  majority,  if  not  all,  of  the  female  seals  actually 
su(diling  their  young,  would  be  free  from  capture  by 
pelagic  sealing  during  such  time  as  the  i)ui)S  .are  depend- 
ent upon  them. 

It  is  unnecessary  to  discuss  in  detail  the  minor  IJegiila- 
tions  which  have  been  suggested  as  to  the  means  of  pelagic 
capture,  and  as  to  the  due  authentication  of  all  licensed 
sealing  vessels.  These  are  matters  (»n  which  lengthened 
argument  wonld  be  out  of  place  here. 

It  is,  however,  obvious  that  the  adopticm  of  such  IJegii- 
lations,  and  the  enforcement  of  legislation  in  order  to  ren- 
der them  effective,  does  involve  the  curtaibnent  of  lighta 
which,  u])on  the  hypothesis  which  forms  the  basis  of  tliis 
argument,  now  belong  to  other  nationals,  including  liritish 
subjects. 

The  object  of  any  Regulations  is  the  i)roper  protection 
and  preservation  of  the  fur  scid  in.  or  habitually  resnrling 
to  15ehring  ISea.  It  would  be  unjust  that  other  nations 
should  be  asked  to  enforce  by  legislation  this  curtailment 
of  the  rights  of  their  nationals,  without  some  corresponding 
concession  on  the  part  of  the  United  States,  as  owners  of 
the  islands  and  the  territorial  waters  thereof. 

That  during  a  great  portion  of  the  year  the  seals  arc  feed- 
ing upon  tish  which  aie  valuable  for  the  food  ot  man  npou 
the  coasts  of  the  territory  of  Great  Britain,  and  other  na- 
tions, cannot  be  denied. 

That  during  other  portions  of  the  year  tliey  are 
70        consuming  tish  tliat  are  swimming  in  the  iiigli  seas, 
iu  which  all  nations  have  au  interest,  is  conceded. 
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It  would  not  be  equitable  that  restrictions  npon  the  riphts 
of  other  nations  sliouhl  be  demanded  solely  for  the  purpose 
of  enhanciuf;  thebenetit  to  be  derived  by  the  United  8tateti 
from  their  possession  of  tlie  islands.  The  least  that  ean  be 
su};}«ested  is  that,  concurrently  with  the  establishment  of 
such  Ueffulations  as  are  applicable  to  pehifjic  sealing,  and 
in  order  to  induce  other  nations,  who  are  not  parties  to  this 
Arbitration,  to  concur  in,  and  give  effect  to,  any  Kegula- 
tions,  a  reasonable  limit  to  the  slaughter  of  seals  on  the 
breiMliiig-islandsaiidproperpnivisionsfor  its  conduct  should 
be  made  by  the  United  States. 

Tlie  Regulations  for  the  islands  which  the  United  States 
may  be  willing  to  make  must,  it  is  submitted,  have  an  imjmr- 
tant  etlV'ct  upon  the  judgmentof  the  Arbitrators  as  to  what 
pelagic  Regulations  would  be  reasonable  or  necessary,  and 
it  is  farther  submitted  that  it  is  within  the  com])etem'e  of 
this  Tribunal  to  make  the  latter  Regulations  dependent  or 
conditional  on  the  former. 

To  apply  restrictions  to  pelagic  sealing,  without  effective 
and  concnrrent  Regulations  being  en for(!i'd  on  the  breeding 
haunts,  would  be  as  unreasonable  and  useless  as  the  insti- 
tution of  restrictiims  over  a  coastal  or  estuary  salmon  tish- 
ery,  while  the  salmon  on  the  spawning-beds  of  the  river 
were  being  taken  without  let  or  hindrance. 

It  is  contended  on  behalf  of  the  United  States  that  the 
management  of  the  islands  in  the  past  had  been  properly 
controlled  and  conducted  with  due  regard  to  the  protection 
of  seal  life.  Her  Majesty's  Government  are  unable  to  con- 
cur in  that  view.  For  reasons  that  have  been  stated  at 
length  in  the  Counter-Case,  in  reply  to  the  contentions  in 
the  United  States  Case,  it  is  submitted  that  the  excessive 
killing  of  seals  on  the  islands  during  a  long  series  of  years 
has  contributed  largely  to,  and  has  been  in  all  ])robability 
the  main  cause  of  diminution  in  numbers.  Be  this  as  it 
may,  in  view  of  the  experience  of  the  past,  the  number  of 
seals  to  be  killed  in  each  year  upon  the  Pribyloff  Islands 
ought  to  be  limited,  and  the  methods  pursued  there  con- 
trolled, in  accordance  with  the  actual  condition  of  seal  life, 
and  subject  to  i)eriodical  review  by  independent  Govern- 
ment Agents. 
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Finaliv,  it  is  submitted  for  the  consideration  of 


the  Tribunal  that  the  imperfect  knowledge  even  now 
possessed  as  to  the  habits  and  conditions  of  seal  life  in 
many  essential  particulars  makes  it  important  to  consider 
how  far  it  is  safe  to  lay  down  Regulations  unlimited  in 
duration  until  wider  experience  of  their  operation  has  been 
acquired. 


PART  IV. 


DAMA(U:S  AND  COMPHXSATION. 


1.  PiuiTisn  Claim  fok  Damagks. 

Tliore  remain  for  considciation  tlio  (Hicstinna  of  fiu't 
wliich  are  iiivolvod  in  the  clninis  iniMJc  by  tlie  owners  ot 
iJritisli  vessels  for  injuries  snslained  by  tlu^  seizure  of  tlicii' 
vessels,  aiul  by  such  vessels  beinj;  ])revent(Ml  by  the  a<;tioii 
of  the  United  States  cruiztTs  from  en<;a}>iii}^  in  i)ela;iic 
sciiliiifj  in  Heiirinj;'  Sea.  The  IJritisli  (iovernment  a;;reo 
with  the  (loverumeut  of  the  United.  States  that,  as  far  as 
datnafics  are  eonecrued,  no  question  of  amount  is  to  be  ilis- 
cussed  befoie  the  Tribunal  of  Arbitration,  and  that  only 
questions  of  faet  involved  in  the  claim  are  jjroper  for  eon- 
Mdcration.  It  is  adnntled  in  the  (3ounteiCase  on  behalf 
"1  lue  United  States  that  the  seizures  and  acts  of  interfer- 
ence eomidained  of  took  idac^e  outside  theordinaiy  terri- 
torial waters  of  the  U'nited  States,  that  is  to  say,  outside 
the  .'i-mile  limit;  and,  further,  that  the  acts  of  seizure  and 
interference  were  authorized  and  executed  under  and  by 
the  authority  of  the  United  States  (iovernment,  tor  the  pur- 
[lose  of  enforciiifT  certain  laws  ])asse(l  by  the  United  States. 

Under  these  circumstances,  assumiriff,  as  is  ne(;essary  for 


Arli.li'  VIII 
Tn, i|>  (if  Ail)i 
Iraliuii. 


rnitiil  SI;\ti'S 
i'lilllilrl-  Ciinr  p. 
IJII. 


I  bill.,  i>.  i;io. 


the  purpose 


e  of  the  question  now  under  disiMission,  that  the 
claim  on  behalf  of  the  (iovernment  of  the  United  States 
to  interfere  with  the  ships  of  other  nations  fishins  in  the 
non-territorial  waters  of  Jiehrinj?  Sea  is  unfounded,  the 
responsible  (Iovernment  of  the  United  States  have  by 
force  iirevented  the  vessels  in  question,  and  their  owiu'is, 
masters,  and  crew,  from  en^^^aying  iu  a  lawful  oecu[»alion 

and  industry. 
72  The  contention  put  forward  at  p.  in3  of  the  United 

States  Counter-Case  is,  that  all  the  items  of  claim 
there  referred  to,  that  is,  "Loss  of  estimated  Catch," 
"Probaltle  Catch,"  "  Hahuuie  of  probable  Catch,"  "Rea- 
sonable Earnings  f')r  the  months  of  October,  Novend)er, 
ami  December,"  and  "Loss  of  I'rofits,"  are  in  the  nature 
of  prospective  profits  or  speculative  damages,  and  are  so 
uncertain  as  to  form  no  legal  or  ecpiitable  basis  for  finding 
facts  u])on  which  damages  can  be  predicated. 

This  view  of  the  law  lias  been  rejected  by  the  English    so.p.d.sso. 
(^ouris.     In   Phillijis  v.  the  London  and   Southwestern 
Railway  Company,  where  an  eminent  medical  practitioner 
who  had  beeu  injured  by  the  negligence  of  a  Kailway  Com- 
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panywas  awarded  lfl,00()Ldaniafios,  the  Court  of  Appeal 
held  that  the, jury  had  been  rij;htly  directed  to  take  into 
aeeoimt  the  h)ss  of  hi.s  professional  iiieonie  of  5,000/.  a-year. 
App.  cns.  ^^j^^j  ji^  J.JIP  uArfjeiitiiie,"  the  House  of  Lords  hekl  that  in 
awardiiifr  damages  to  a  shij)  which  hs>'l  come  in  collision 
with  another,  the  fact  that  the  shi;,  could  uot  be  repaired 
in  time  to  fulfil  a  contract  for  a'.other  voyaj^e,  and  had  lost 
earnings  in  conse(iuence,  'ad  been  properly  takeu  into 
account.    Lord  Uerschell  siiid: 

The  losa  of  the  use  of  a  vessel  and  of  the  e.nrniiiKs  which  would 
ordinarily  lie  (U^rived  from  its  use  duriuf^  tlie  time  it  is  under  rc|);iir, 
and  tlierefore  not  aviiilal)le  for  tradini;  iiur|)os('8,  is  certainly  damage 
which  ilirectly  and  naturally  Hows  from  accdlision. 

He  then  i)roceedod  to  ex])lain,  what  it  is  not  necessary 
here  to  consider,  that  the  damages  were  not  lim  ted  to  the 
time  of  actual  non-repair,  but  that  account  might  be  taken 
of  the  loss  of  a  voyage  ])reviously  contracted  for,  setting 
off  against  such  loss  what  the  ship  could  have  earned  by 
other  means,  after  completion  of  the  repairs,  during  the 
time  which  such  voyage  would  have  occui)ied. 

After  due  regard  has  been  paid  to  all  considerations, 
such  as  the  nature  of  the  season,  the  size  and  e(]uipment 
of  the  vessels,  and  the  amount  of  the  catch  in  previous 
seasons,  an  estinnite  can  be  formed  of  the  probable  catch 
of  each  vessel  <luriug  the  season  in  which  their  operations 
were  prevented  or  interfered  with. 

Th(^  loss  of  catch  is  due  diiectly  to  the  action  of 
73        the  United  States  (lovernmcnt,  and  the  fact  that 
the  earnings  or  jjrotits  were  i>rospective  in  no  way 
affects  the  right  of  the  claimants  to  recover. 

The  refusal  of  theCieii:  ,  a  Arbitrators  to  award  damages 
to  the  United  States  I'oi- the  loss  of  "prospective  earnings" 
must  be  understood  with  reference  to  r.he  actual  conditions 
of  the  ease  beiore  them.  Tlic  ships  in  respect  of  wliicli  the 
claim  was  made  had  been  destroyed.  Chief  Justice  Cock- 
burn,  who  lic^e  was  in  agreement  with  the  rest  of  the 
Tribunal,  says  in  his  reasons: 

Ari'ordin.n'  to  tlie  decisions  of  the  Supreme  Court  of  the  fnitcd 
States,  the  only  allowauco  wliicli  ouiilit  to  Ix-  UKHJe  in  rcs])('(t  of  jiio- 
spcctive  catcli  is  in  the  nature  of  iutt^ri;st  t'rom  tlic  tiuiii  of  the  tiestruc- 
tion  of  tlie  vessel. 

The  distinction  is  between  ])rospective  earnings  from  a 
shijt  destroye  !,  and  temporary  interruption  in  the  emidoy- 
ment  of  an  existing  ship. 

Witii  regard  to  tlic  ancgations  which  are  brought  for- 
ward at  pp.  l.'{0  to  \Mi  of  tlie  i  nitctl  States  Counter-Case, 
that  is  to  say,  tliat  <'crt;iiii  (litizeiis  of  the  United  States 
were  interested,  as  niorlgagccs  or  otlicrwise,  in  some  of  the 
vessels  in  (piestion.  Her  JMaJesty's  (iovernment  do  not 
admit  either  tiic  truth  of  the  allegations,  or  that  they  .xm 
pr(»per  for  consideration. 

iJy  17  &  18  Vict.,  cap.  101,  sec.  70,  it  is  enacted  as  fol- 
lows : 

A  mrvrtfjairee  shall  not  hy  reason  of  his  inoif'fu^e  lie  ileerned  to  ho 
the  i>\>ner  ol' a  ship  or  an,,  s'  are  tlieiein,  nor  .>liall  tlie  niortiiagee  he 
dei'Uied  to  have  ct^ascil  to  he  ,  vner  of  such  mort/iiii^t'd  ship  or  sliare, 
except  in  NO  far  as  may  he  !:■  'esHiiry  lor  making  such  ship  or  sbure 
KYuilublt)  ua  u  ttecurily  lot  i.\ .    .ortgagu  debt. 
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The  Tribunal  will  bo  asked  to  find  that  the  several  heads 
or  items  of  dainaj:;e  claimed  are  correct,  saving  all  (lut'stions 
of  amount  and  liability. 

2.  Britisii  Claim  for  Compensation. 

By  Article  V  of  the  modus  vivendi  of  1892  it  is  expressly 

aj>reed  that,  if  the  result  of  the  arbitration  shall  be  to 

iiJlinn  the  ri^ht  of  British  sealers  to  take  seals  in  Beh- 

ring-  Sea  within  the  bounds  c'uimed  by  the  United  States, 

under  its  purchase  from  Kussia,  then  compensation 

74  shall  be  made  by  the  United  States  to  Great  Britain 
(for  the  use  of  her  subjects)  for  abstaining  from  the 

exercise  of  that  right  viuring  the  pendency  of  the  arbitra- 
tion, upon  the  basis  of  such  regulated  and  limited  catch  or 
catchi^s  as,  in  the  opinion  of  the  Arbitrators,  might  have 
been  taken  without  an  undue  diminution  of  the  seal  herds. 
The  Article  further  provides  that  the  amount  awarded  :3hall 
be  just  and  equitable,  and  shall  be  i>romptly  paid. 

Great  Britain  is  entitled,  under  this  Article,  to  the  award 
of  a  just  and  equitable  sum  by  way  of  compensation,  to  be 
ascertained  by  the  Arbitrators  on  the  above  basis. 

3.  United  States  Claim  for  Damages. 

In  the  event  of  its  being  decided  that  British  sealers 
have  no  right  to  take  seals  within  the  waters  of  Behring 
Sea,  it  will  be  conieinled  by  Her  Majesty's  Government 
that  the  basis  upon  which  the  amount  of  the  United  States 
claims  is  assessed  in  the  Case  of  the  United  States  is 
untenable. 

The  whole  of  what  is  called  in  the  United  States  Case^,J^',"*j"''^jjState8 
"the  claim  of  the  Government,"  as  distinguished  from  "the  '*"' ''" 
claim  of  the  lessees,"  is  Ibuiuled  on  the  prohibition  of  seal- 
ing on  the  islaiuls  iinposed  under  the  modus  riccndi  of  18'J1. 
But  no  claim  can  be  made  in  respect  of  the  consequences 
of  fulfilling  a  contract  voluntarily  entered  into,  unless  by 
reason  of  some  contract  provision,  such  as  is  coii+^^ained  in 
the  modus  vireudi  of  1802,  but  not  in  that  of  1891 
Majesty's  Government  made  it  a  condition  of  renewing  the 
modus  mvendi  in  1892,  that  "the  Arbitrators  should,  in 
the  event  of  a  decision  adverse  to  the  United  States,  assess 
the  damages  which  the  prohibition  of  sealing"  should  have 
caused.  Xo  such  stipulation  had  been  made  b>  either 
Government  in  1891. 

4.  United  States  Claim  for  Compensation. 

By  Article  V  of  the  modus  vivendi  of  1892,  if  the  result 
of  the  arbitration  should  be  to  deny  the  right  of  British 
sealers  to  take  seals  within  the  specified  waters,  then  com- 
pensation shall  be  made  by  Great  Britain  to  the  United 
States  (for  itself,  its  citizens,  and  lessees)  for  the 

75  Agreement  to  limit  the  island  catch  to  7,500  a  season, 
upon  the  basis  of  the  ditl'crence  between  this  numlier 

and  sucii  larger  catch  as  in  the  opinion  of  the  Arbitrators 
might  have  been  taken  without  an  undue  diminution  of 
"the  seal  herds." 
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In  fixing  the  "larger  catch"  mentioned  in  this  Article, 
the  following  facts  reqnire  consideration : 
British   Case,     The  modiis  Vivendi  of  1891  was  originally  assented  to  by 
iiiy^No.'!;  im,  Great  Britain  because  it  was  asserted  on  the  part  of  tlie 
pp.  1, 3.  '         United  States  tliat  the  diminution  of  seals  had  become  so 
great  as  to  require  some  such  immediate  and  drastic  pro- 
vision to  prevent  extermination. 
senht«,    5igt     During  tlie  sealing  season   of  1890,  on  the  Pribyloflf 
Ex.' ui'.' Noi'rii;  Ishinds,  Mr.  Goff",  tlie  Government  Agent,  stopped  the 
pp 


11,  12. 


Ibid.,  p.  13. 


(18!)l)," 
21,  60. 


pp. 


killing  of  seals  when  only  21.857  had  been  killed,  alleging 

that  this  was  absolutely  necessary  because  of  the  i)aucity 

of  seals  of  suitable  age  for  killing.    The  agent  of  the  North 

American  Commercial  Company  thereupon  lodged  a  protest 

against  the  curtailment  of  the  Company's  privilege  of 

killing. 

ibid.,pp.6and     In  reporting  on  the  sealing  season  of  1890,  Mr.  Goflf,  the 

^'  Government  Agent  on   the  islands,  and  Mr.  Lavender, 

Assistant  Agent,  both  advi.sed  the  cessation  of  all  killing 

British   Cnse,  for  sldiis  upoii  the  islauds  for  several  years.    Mr.  Elliott, 

iii!'''""'iMiit^edin  his  Icttcr  to  Secretary  Windom,  summarizing  and  trans- 

Kratos    No.   2,  mitiing  a  detailed  Ke]mrt  made  in  pursuance  of  a  Special 

'Act  of  Congress,  makes  a  recommendation  to   the  same 

eftect,  placing  the  i»eriod  of  abstention  from  killiiig  at  seven 

years  at  least. 

e  ?'r  ^;  ^in'"''®  Thc  Tcsult  of  the  investigation  of  seal  life  made  by  the 
i'Vi.iui*.r.v''j'.»,i892!  British  Commissioners  in  1891  was,  however,  such  as  to 
vSimsirn'rv 'to  sir  convince  Her  Majesty's  Government  that  the  very  stringent 
J.  I'aunwfoto,  mcasurcs  of  the  moiliis  virendi  of  1891  need  not,  in  the 
March  18,1892.    |„teiest8  of  the  sealing  industries,  be  repeated  in  1892. 

British  Case,  Consequently,  Avhen  a  new  modus  virendi  was  pressed  for 
iii'.'''""'''u'nUedby  the  United  States,  it  was  proposed  by  Iter  Majesty's 
fisii'r"  pp?  155  ^^overnraent  that  a  zone  of  protection,  not  exceeding  30 
a.<i"i5!i.  ^  ■  miles,  should  be  extended  about  the  Pribyloft' Islands,  while 
forc'toMrMiiah'ioi  the  killing  upon  these  islands  should  be  restri(;ted  to  a 
Kebruaryj!i,i8it2'.  wiff,r/wj«7w  numbcr  of  30,000. 

Briiish  caso.  The  Uuitcd  Statcs,  however,  in'omjitly  and  decisively 
ni'.'"  ''''ifii  ue\[  pi'ouounced  this  proposal  for  a  modus  Vivendi  in  1892,  to  be, 
stat«8     No.    3  from  their  point  of  view,  "so  obviously  inadequate, 

(18112),  p.  161.     ,jQ        and  80  impossible  of  execution,  that  this  Government 
cannot  entertain  it." 
Actiiis  sccro-     The  British  Government  eventually  consented  to  the 
tiirv  wiTarti.n  to  establishment  of  a  new  modus  virendi,  generally  similar  to 

loti',     Alarob  ~  

1802. 


8,  that  of  1891,  but  with  the  condition  as  to  comxiensation 
above  mentioned. 

It  is  subniitted  that,  in  fixing  the  dimensions  of  the  catch 

which  might  have  been  made  upon  the  Pribyloft'  Islands, 

for  thc  imrposes  of  compensation,  the  (Tnited  States  cannot 

iiiiici  stales  now  rely,  as  they  seek  to  do,  on  tiiedata  which  they  explic- 

■is,.  p.2i)i.        i^-iy  (.outradicted  in  the  spring  of  1892. 
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APPENDIX  TO  ARGUMENT. 


Xo.  1. 

Criticism  of  Part  Second  of  the  Counter-Case  of  the  United 
States,  tchich  is  entitled,  ^'' Reply  of  the  United  States  to 
that  portion  of  the  Case  of  Great  Britain  contained  in  the 
Report  of  the  British  Commissioners.''^ 

It  is  observed  with  regret,  that  throughout  the  second 
l)ortion  of  the  Counter  Case  of  the  United  States,  redec- 
tions  on  the  impartiality,  comi)etence,  and  even  on  the  hon- 
esty of  the  British  Commissioners  are  repeatedly  made. 
It  is,  for  instance,  many  times  asseited  that  the  British 
Commissioners  endeavour  to  support  various  preconceived 
opinions  or  "positions"  by  evidence  selected  for  the  pur- 
pose. But  a  reference  to  tbe  Commissioners' Keport  will 
show  that  no  such  course  was  adopted,  and  that  various 
l)oints  upon  which  tbe  available  evidence  was  found  to  be 
inconclusive  have  been  so  characterized  by  them. 

It  is  only  necessary  to  draw  attention  to  the  fact,  that  at 
a  <late  as  late  as  November  1890,  tbe  Canadian  Govern- 
ment, relying  on  evidence  contained  in  official  Reports  of 
the  United  States  Government,  denied  any  decrease  in  the 
seals  met  with  upon  the  Pribylott'  Islands:  while  one  of 
tlie  main  conclusions  of  the  Conunissioners  proved  to  be  in 
direct  opi)()sition  to  this  contention,  and  was  to  the  elfect 
tliat  a  nearly  continuous  decrease  had  occurred  during  the 
entire  period  of  the  control  of  these  islands  by  the  United 
States. 

There  is  surely  nothing  remarkable  in  the  circumstance 
tliatsfuneof  the  conclusions  arrived  at  by  tlie  British  Com- 
missioners should  agree  with  previously  advanced  con- 
tentions of  the  British  and  Canadian  (ioveniments.  It 
might,  on  the  other  hand,  be  characterized  as  remarkable, 
that  for  tiie  ])urposes  of  the  present  submission  to 
78  arbitration  the  United  States  Government  have  dis 
carded  their  own  previous  official  l{e|»oits,  and  have 
substituted  a  number  of  statements  ami  allidavits  ))rocured 
after  the  conclusion  of  the  Treaty,  upon  which  to  base 
tlieir  contention;  the  evidence  contained  in  latter  being 
often  at  variance  with  the  previous  and  contemporaneous 
Keports  thus  discarded.  Though  a  s[)ecial  Act  of  Congress , 
was  passed  to  authorize  an  investigation  of  the  sealing 
industry  on  the  I'ribylolf  Islands  in  1890,  and  su<'h  investi 
gation  wascanicd  out,  it  is  at  least  worthy  of  note  that  tlu) 
Keport  detailing  the  result  of  this  investigation  has  not 
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been  employed  in  connection  with  the  Case  or  Counter- 
Case  of  the  United  States;  that  this  Keport  has  not  been 
published  by  that  Government ;  and  that  the  United  States 
have  even  refused  to  furnish  tliis  liei)ort  to  the  Agent  for 
Great  Britain,  who  had  formalfy  appUed  for  it. 

It  is  thus  api)arent,  not  only  that  the  United  States  (as 
elsewhere  shown)  have  gradually  changed  their  position 
in  regard  to  rights  in  Behring  Sesi,  but  that  they  have 
now  almost  entirely  ignored  the  previous  Reports  and 
assertions  of  their  own  official  Kepresentatives  in  respect 
to  the  facts  bearing  upon  seal  life  and  its  conditions. 

VVitliout  attaching  undue  importance  to  the  attack 
made  in  the  Counter-Case  of  the  United  States  upon  the 
integrity  of  the  British  Commissioners,  it  is  proposed  to 
show,  in  this  Appendix,  that,  without  important  exception, 
the  conclusions  arrived  at  by  the  Jiritish  Commissioners, 
during  their  investigations  in  1891,  stand  unaffected  by 
the  arguments  directed  against  them  in  the  Counter-Case 
of  the  United  States;  that  these  arguments,  both  in  fact 
and  form,  are  unfounded  and  erroneous;  and  that,  gener- 
ally, the  ci inclusions  of  the  Commissioners  have  been  sub- 
stantiated by  further  inquiries  and  investigatiousconducted 
in  1892. 

The  subjoined  notes  take  the  form  of  brief  critical  state 
ments  directcl  to  the  various  assertions  made  in  the  part  of 
the  Counter-Case  of  the  the  United  States  to  which  it 
relates,  and  foHow  the  arrangement  and  order  in  which 
these  assertions  are  presented  in  it. 


76       [The  luiirsinal  ret'oroncM  to  paf^ps,  unless  otlierwise  spe-'iiilly  dcsigtiatod,  are 
lliroii/ibout  to  the  pages  of  tlie  Uuitud  Stittos  Couutcr-Casc.J 

"Matters  in  relation  to  wiiicu  the  Report  and 
THE  Case  of  the  United  States  materially  con- 
flict,   and    concerning    which    i'ROPOSITlONS     OR 

Facts  are  alleged  in  the  Report  which  have 
not  llekn  considered  in  the  case  of  the  united 

States." 


"Habits  of  the  Fur  seals." 

"1.  Distribution  of  Seals  in  Behring  Sea  and  the  suggested 
Intermingdng  of  the  Fril)ylo[f'  and  Commander  Seal 
Herds." 

Piigcs  18, 49.  This  chapter  commences  by  quoting  and  alluding  to  cer- 
tain passages  from  the  British  Commissioners'  Report, 
wiiich  convey  only  one  side  of  the  discussion  of  facts  of 
whi(?h  they  form  a  part.  The  general  conclusion  reached 
by  the  Brilisli  Commissioners  as  the  result  of  the  whole 
discussion  are  not  quoted. 

I'agts  41),  50.  The  Maps  relating  to  the  distribution  of  seals  (particu- 
larly Nos.  3  and  4),  jiresented  by  the  British  Commissioners, 
are  then  noticed  by  the  United  States,  and  it  is  contended 
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that  they  are  in<'orre<'t  and  not  justified  by  the  evidence 
adduced  in  support  of  them,  particularly  in  the  matter  of 
the  general  distribution  of  seals  in  Behrinp:  Sea  during  the 
summer  months. 

It  is  stated  by  the  United  States  that  the  Maps  must 
liave  been  based  chiefly  njjon  the  logs  of  the  various  men- 
ofwar,  that  the  Information  contained  in  these  logs  is 
insuflBcient  to  bear  out  the  indications  of  the  Maps,  and 
that,  as  other  evidence  relied  upon  by  the  British  Commis- 
sioners is  not  particularly  specitied  or  detailed,  it  "should 
have  no  influence  on  the  Tribunal." 

It  is  then  assumed  that  the  only  data  were  those  derived 
from  the  logs  of  cruizers,  and  tlu)se  of  the  British  cruizers 
are  reproduced  in  the  form  of  Charts  appended  to  the 
United  States  Counter-Case,  together  with  the  tracks  of 
United  States  cruizers  in  1892. 

In  rej)ly  to  these  contentions,  it  may  be  stated  that  the 
distribution  of  seals  in  Behring  Sea  in  181)1,  as  shown  on 
the  British  Commissioners'  Maps,  in  so  far  as  it  relates  to 
the  part  of  Behring  Sea  surrounding  the  Pribyloff 
Islands,  depended  chiefly  upon  the  logs  of  the  several 
80  cruizers,  but  an  insi)ection  of  the  tra<!ks,  as  printed 
by  the  United  States,  will  show  that  the  cruizers  in 
most  cases  confined  their  operations  to  the  regions  sur- 
rounding the  Pribyloff"  Islands. 

For  other  i)arts  of  the  sea,  other  sources  of  informa- 
tion had  to  be  employed.  The  British  Commissioners  refer 
to  those  other  sources  (including  their  own  voyages)  in  a 
general  way.  The  details  and  the  names  of  informants  were 
not  specifically  given,  merely  in  order  to  curtail  the  length 
of  their  Eeport.  The  procedure  followed  in  this  case 
resembled  that  adopted  in  most  other  cases  by  both  the 
British  and  United  States  Commissioners. 

Information  obtained  in  1892,  and  set  forth  in  detail  in 
the  British  Coxinter-Case,  however,  not  only  fully  confirms* 
the  statements  made  by  the  British  Commissioners  as  to  'i'^ 
the  intermingling  of  fur-seals  in  Behring  Sea,  and  as  to 
their  distribution  in  that  sea;  but  are  also  sucli  as  to  sup- 
ply to  the  United  States  the  precise  data  which  they  appear 
to  require. 

"2.  The  alleged  promiscuous  nursing  of  Pups  by  Female 

Seals:' 

On  this  subject,  the  United  States  deity  that  certain  evi- 
dence, tending  to  show  that  female  seals  nurse  otiier  i»ups 
than  their  own,  is  "  sufficient  to  establish  the  facts  alleged." 
But  the  British  Commissioners  in  their  lieport  malce  no 
definite  allegation  in  this  connection.  The  actu.il  evidence 
on  both  sides  is  given  by  the  Commissioners,  and  is  dis- 
cussed by  them. 

It  is  next  stated,  that  though  Messrs.  Elliott  and  Bryant 
are  "the  two  most  prominent  authorities  relied  on"  in  the 
British  Commissioners'  Keport,  the  ojunions  of  these  observ- 
ers are  not  acce]>ted  on  the  question  here  under  discussion. 

Bryant  and  Elliott  are  often  quoted  as  authorities,  because 
their  observations  are  those  which  enter  most  fully  into 
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Pnge  55. 


snhjocts  connoctod  with  senl  life,  •,\\u\  have  boon  fully  i)ul)- 
uritish  roin-ijsiiVHl  in    Uiiitod   Stiilos  olliciiil   IJoports.     Where  iictuiil 
voit,  iiaiiiH.  ;i2i,  ohxerralions  are  .stiitod,  doubt  is  seldom,  it  ever,  cast  on 
tliem;  but  wiieu  dodiu'tious  are  drawn  from  observations, 

it  is  (inilo  fair  to  ciitici/e  these,  even  where  the 
81        obsorvor  may  be  perl'eotly  unprejudiced.    The  data 

quoted  by  Biyant  nnd  Elliott  on  the  (piestion  of  the 
snokling  of  ])ups.  leave  their  conelusion  evidently  in  the 
jjosition  of  a  not  juovi'ii  deduction  or  theory. 

The  further  com  plaint  in  the  United  States  Counter- 
Case,  that  the  Ibilish  Commissioners  quote  lOUiott  as  to 
the  want  of  affection  of  female  seals  for  tiieir  youns,  while 
they  do  not  (piote  remarks  eontained  in  a  publication  by 
Sir  F.  iMcCoy,  is  i)oiiitloss.  The  JJritish  Commissioners 
(piote  J^llliott,  because  his  observations  agree  with  those 
made  by  themselves  on  the  Vrlh\,  lolf  islands.  They  state 
as  much. 

In  the  British  Commissioners'  Ko])ort,  i\rr.  C.  II.  Jackson, 
Government  Agent  in  charge  of  the  Seal  and  Guano  Islands 
of  Cape  Colony,  is  quoted  as  making  a  detinite  assertion,  to 
the  elfect  that  in  that  legion — 

tho  cow  [seal]  will  suckle  any  of  the  young  seals,  wlietlier  her  own  or 
not. 

Mr.  Jackson  is  consequently  designated  in  the  United 
States  Counter-Case  as  a  "questionable  authority,"  and  it 
is  added  that — 

an  exaniiniition  of  the  Report  of  Mi  is  gentleman  fails  to  reveal  upon 
wiiat  knowlcdijo  lie  liases  sueha  statement;  and  tlieni  is  n()]»i'i)of  that 
lie  liiis  t>vcr  seen  the  seiil  iKlauds of  ( 'ape  Colony,  or  even  lioen  iTiforuicd 
by  experienced  individuals  resiiectiiig  the  habits  of  the  fur-seals  found 
there. 

It  is  then  insisted  that  his  evidence  is  unworthy  of  con- 
sideration. Mr.  Jackson,  however,  actually  says  in  his 
Eeport : 

I  have  availed  myself  of  inlbriiiiiti'in  kindly  furnished  by  the  best 
inactical  (  sperts  in  the  (Jolony. 


T.n'tisli  Coin 
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IHtrl,  Apiiciitlis 
]).  15:.. 

J'ii"i'H  511,  57. 
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An  attempt  is  here  made  in  the  ITnited  States  Counter- 
Case,  to  show  that  the  British  Commissioners  attributed  a 
statement  on  the  same  sulijcct  to  Sir  F.  McCoy,  which  was 
iiiiii-ii  f">nii.  not  made  by  him.    A  reference  to  the  lle])ort  will  show  that 
the  British  Commissioners  merely  allude  to  the  statement 
and  cite  a  Avork  by  Sir  1'.  ISIcCoy,  in  which  it  is  contained. 
It  is  not  im])lied  that  the  stateiiuMit  was  made  by  Sir  F. 
McCoy  personally,  but  tiie  fact  that  he  included  it  in  his 
work  may  in'obably  be  assumed  as  showing  that  he  believed 
in  its  inherent  credibility. 
r.iAc.-fi.  82  It  is  also  asserted,  in  concluding  this  subject,  that 

the  position  taken  by  the  United  States,  i.  e.,  that  a 
female  seal  will  suckle  no  ]uip  but  her  cnvn,  is  suppoited 
by  "  ample  evidence."  This  evidence  is  referred  to  in  a 
foot-note. 

Mr.  Grobnitsky  is  among  the  authorities  thus  quoted. 

MM.  but  the  renuirk  made  by  iiini  is  only  incidental,  and  he 

advances  no  juoof.     So    also   witli  the  evidence  in   the 

Appendix  to  the  United  States  Case  which  is  here  referred 
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to.  This  consists  eitlier  of  mere  assertion,  or,  when  proof 
is  endeavoured  to  be  advanced,  it  is  quite  iuconclusive  in 
character. 

Observations  in  1892  show  that  young  seals  do  at  least  /lY'*'".''  v^'"""' 
occasionally  obtain  luilk  from  other  mothers  than  their  own.  ,iix,  vou,'  v^ul- 


I'aguii  57,58. 


"3.  Period  at  which  the  Female  Seals  go  into  the  Watcr.^^ 

In  regard  to  this  subject,  as  in  the  case  of  the  last,  it 
will  be  found  that  the  Kejiort  of  the  British  Coniniissioncrs 
n)akv.8  no  definite  "assertion,"  though  it  is  represented  as 
so  doing  in  the  Counter-Case  of  the  United  States;  where 
it  is  also  stated  that  the  lieport  "practically  adopts  the 
opinion  of  Snegiloft",  the  native  foreman  on  the  Kussiau 
Islands,"  though  this  is  likewise  not  apparent  in  the  Keport 
itself.  In  the  Keport  it  will,  in  fact,  be  found  that  all  the 
evidence  available,  together  with  the  personal  observations 
of  the  Commissioners,  has  been  collected  and  discussed 
impartially. 

The  general  conclusion  arrived  at  by  the  British  Com- 
missioners is  to  the  eflect  that  the  female  seals  renuun  some 
time  on  land  alter  giving  birth;  that  when  they  begin  to 
return  to  the  sea  they  do  not  at  once  resume  their  feeding- 
habits,  but  resort  to  the  waters  close  to  the  shores,  and  that 
probably  about  the  middle  of  September,  they  may  again 
begin  to  speiul  a  considerable  portion  of  their  time  at  sea 
in  search  of  food. 

It  is  because  these  conclusions,  and  the  evidence  support- 
ing them,  are  found  to  be  adverse  to  a  new  position  since 
taken  in  the  Case  of  the  United  States,  that  it  appears  to 
be  considered  necessary  to  commit  the  British  Commis- 
sioners to  some   "assertion"  which  may  effectively   be 

attacked. 

83  The  evidence  obtained  from  the  natives  of  the 

Pribyloff'and  (.'omniander  Islands  is  rejected  by  the 

United  States  because  the  names  of  the  Commissioners' 

informants  are  iu)t  detailed,  a  point  dealt  with  elsewhere. 

Information  regarding  the  feeding  habits  of  sealsobtaine<l  J;Zh!nl'vA^"no'- 
from  Her  Majesty's  Minister  at  Tokio  is  rejected,  and  stat<'(l  im.i  t,_  Appeu.iix, 
to  be  "based  on  no  actual  knowledge,"  though  he  specially  '' 
states  that  the  notes  prepared  by  liim  were  "based  on  an 
exi)erien(.'ed  authority." 

The  published  statements  of  Capt.  Bryant  as  to  the 
j)eriod  during  which  the  females  remain  on  shore  alter  giv- 
ing birth  are  next  attacked,  and  it  is  endeavoured  to  slinw 
that  discrepancies  occur  in  his  lieport;  while  the  fact  tiiut 
the  same  author  (a  (iovernmeiit  oflicial)  does  not  repeat  the 
statement  of  the  actual  period  during  which  the  teniales 
remain  ashore  after  giving  birth,  in  a  later  conimunicati(m 
addressed  to  rrofessor  Allen,  is  said  to  show  that — 

Captain  Bryant  had  publicly  dincaided  the  opinion  used  by  the  Com- 
uiissiouers  to  maintain  their  position. 

And,  as  evidence  of  this,  references  are  given  to  two  state- 
ments made  to  Professor  Allen,  in  neitlier  of  which  does 
Captain  Bryant  say  anything  at  variance  with  what  is 
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quoted  by  the  British  Coinniissiouers. 
state  tliat — 


He  does,  indeed, 


Pasps  58, 59. 

TJiiiti'd    Stiitt'H 
(.'hhc,  ApiM'iiilix 


■'^ronocrnpli  the  femulcs,  after  giving  birth  to  their  young,  teinpoiarily  repair 
(.(•  Xuriii  Am.ri;  again  to  the  water, 
iiin    riniupeuu, 

y>.-i»a.  B,it  not  for  the  purpose  of  feeding,  for  in  the  same  para- 

graph he  says  that,  alter  impregnation — 

she  lies  either  sleeping  near  her  young,  or  spends  her  time  floating  or 

E laying  in  the  water  near  the  sliure,  returning  occauioually  to  sucltle 
er  pup. 

In  the  statement  next  referred  to,  only  a  part  of  what 
Captain  Bryant  wrote  is  quoted.  He  begins  the  sentence, 
tlius  partially  given,  by  saying — 

Ibid.,  p.  382.  ^8  yon  have  had  the  result  of  my  first  season's  ohservations  there 
[see  Hull.  Mus.  Comp.  Zool.,  v(d.  ii,  1870,  pp.  8!(-108],  I  need  not  he  so 
diffuse  in  my  deseriiitions  as  would  be  otherwise  necessary,  and  you 
will  understand,  &c. 

And  it  is  from  the  Beport  thus  referred  to  that  the  Com- 

mis.sioners  quote. 
84  It  will  be  remembered  that  certain  recent  .affida- 

vits made  by  Captain  Bryant  in  1S92  are  prominently 
^  r  •  'i  [it  "',  sidvanced  as  evidence  by  the  United  States. 
rnimirr-caso!     Haviug,  iu  the  manner  above  outlined,  treated  the  evi- 
Appemiix.p. 4ia.  deuce,  observations,  and  general  conclusions  of  theBriiish 
Commissioners  on  thir,  subject,  the  United  States  Counter- 
Case  concludes  the  dis(!Ussiou  by  the  following  unwarranted 
statement : 

One  native  of  the  Commander  Islands  is,  therefore,  the  sole  authority 
for  the  statement  of  the  British  Commissioners. 

The  method  of  treatment  thus  adopted  on  the  part  of  the 
United  States,  for  the  purpose  of  comltating  a  reasoiu'd 
discussion  on  natural  facts,  is  resorted  to  in  many  other 
instances  in  their  Counter  Case.  But  it  is  impossible  to 
treat  all  these  in  any  detail  here.  The  attention  of  the 
Arbitrators  is  therefore  res])ectfully  called  to  a  comparison 
of  paras.  303-310  of  the  British  Commissioners'  Beport, 
with  their  criticism  as  contained  on  pp.  57-00  of  the  Coun- 
ter-Case of  the  United  States. 
Po«t, p.  125.  In    conclusion,  the   United    States   refer   to   evidence 

obtained  in  1802  by  Mr.  C.  H.  Townsend,  which  is  else- 
where discussed,  and  to  observations  of  Mr.  Stanley- 
Brown.  It  nuiy  here  be  mentioned,  however,  that  Mr. 
Townsend's  observations  as  to  the  condition  of  the  rooker- 
ies in  regard  to  the  number  of  females  ashore  at  a  certain 
date  in  1802,  does  not  show  that  the  observations  of  the 
British  Conunissioners  at  the  same  date  in  1891  were  erro- 
neous. Neither  is  Mr.  Stanley-Brown's  statement,  that  the 
females  stay  on  land  fourieen  to  seventeen  days  after  the 
birth  of  the  young,  in  conflict  with  any  statement  made 
by  the  British  Commissioners;  but  the  assumption  must 
not  be  made  that  when  the  females  begin  to  seek  the 
'.water  this  is  equivalent  to  their  going  to  sea  in  search  of 
food. 

**4.  Aquatic  Coition." 

Evidence  quoted  by  the  British  Commissioners  from 
published  Eeports  of  the  United  States,  on  the  authority 
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of  Captain  IJryaiit  ami  J)r.  W.  IF.  Dall.oii  the  subject  of 
u(iuatic  coition,  are  next  combated  by  drawing  attention 

to  depositions  made  in  18!>i;,  in  which  these  witnesses 
85        deny  or  endeavour  to  minimize  the  force  <tf  their  pre 

vious  statements.  Cajjtain  Bryant  is  as  definite  in 
liis  former  Reports  respecting;  the  occurrence  of  coition  at 
sea  and  its  frecpiency  as  it  is  possible  for  language  to  be. 
lie  repeats  these  statements  in  three  separate  lieports, 
dating  fiom  18(i!>  to  1880,  to  which  releiences  are  given  in 
detail  in  the  l\eiH)rt  of  the  British  Commissioners.  He 
says,  for  instance: 

]{y  taking  a  canoo  and  jjoi";;  a  littlo  oft"  slioro  coiisidorable  niimliers 
may  be  Kuen  pairing',  find  readily  a])i>r(>a('lied  so  near  as  to  bo  i'lilly 
observed. 

Dr.  Dall  is  almost  equally  pi-ecise,  writing — 

Thoy  [tbc  females]  alecp  in  tlie  water,  lying  on  tlieir  sides,  witli  tlie 
two  nippers  [of  the  njtper  side]  out  of  the  water,  and  receive  the 
males  in  the  same  position. 

If  these  gentlemen  have  been  in  the  wrong  in  regard  to 
opinions  thus  stated  in  s(!ienti(ic  treatises,  which  are  now 
denied  in  ai'tidavits  lately  obtained  from  them,  can  it  be 
assumed  that  the  statements  made  in  these  affidavits  are 
correct? 

On  these  pages  ot  the  United  States  Counter-Case,  vari- 
ous arguments  are  advanced  for  the  ])urpose  of  endeavour- 
ing to  show  that  coition  at  sea  cannot  occur.  These  can  be 
shown  in  detail  to  be  erroneous,  and  to  be  based  on  mis- 
conceptions or  on  facts  imperfectly  stated;  but  as  fuither 
and  wholly  conclusive  evidence,  obtained  since  the  comple- 
tion of  the  Keport  of  the  British  Commissioners,  is  availa- 
ble in  the  Briti.sh  Counter-Case  to  prove  that  coition  at  sea 
is  often  observed,  it  is  not  considered  useful  to  follow  fur- 
ther the  hypothetical  statements  and  attempts  at  destruc- 
tive criticism  of  that  Beport,  which  are  resorted  to  on  the 
part  of  the  United  States. 

"MANAGE5TENT  OF  THE  PinUYLOFF  ISLANDS  AS  THE 
ALLEGED  CAUSE  OF  i'lIE  DECREASE  OF  THE  ALAS- 
KAN Seal  Herd." 

It  is  here  stated  in  the  United  States  Coun  ter-Case  that —    rnge  65. 

the  Hritish  Commissioners,  at  several  jilaees  in  their  Report,  admit 
that  tlie  Regnlations  in  foree,  and  the  methods  employed  in  taking 
seals  on  tlie  rril)yloll'  Islands,  are  the  best  that  could  have  been 
adopted,  «fec. 
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It  is  then  argued  that,  as  the  methods  were  good, 
it  is  only  to  the  manner  of  the  execution  that  the 
(iriticisms  of  tlie  l^ritish  Commissioners  ai)ply;  and  on  the 
further  assumption,  that  both  were  ])erfect  during  the 
Kussian  regime,  that  the  increased  annual  killing  of  seals 
during  the  United  States  control  is  the  only  remaining  point 
of  criticism  to  be  met  by  the  United  States. 

But  this  apparently   simple  method   of  reducing  the    uritish  Com- 
points  in  dispute  to  a  single  item  does  not,  in  fact,  accord  p;||;f'''j,'."J,j8  qJ^J 
with  the  statements  matle  in  the  Keport  of  the  British  o«2,  ie. 
Commissioners.    The  Report  does  not,  as  here  stated  by 
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tlie  Uiiitcd  States,  aflirm  tlu'  cxci'llciico  of  the  priiK'iples 
of  iiiaiiajjeineiit  without  (lualiliciitioii. 

Without,  however,  in  this  phice  eiitciinf?  into  a  general 
discussion  of  this  mattei',  it  is  proposed  to  foHow  the 
special  and  limited  lini;  of  (criticism  adopted  on  the  part  of 
the  United  States. 

The  United  States  then  i)roceed  to /rt.s/«f  that  attention 
as  to  any  decrease  of  seals  should  be  confined  to  the  JirH 
decade  of  the  lease  of  the  Alaslca  (Commercial  Conijtany 
before  pelagic;  sealing  became  important,  because  the  Brit 
ish  (Jonunissioners  admit  that  in  later  years  there  were 
concurrent  causes  tending  toward  dectrease.  The  argu- 
ment would,  however,  invalidate  all  the  United  States 
arguments  directed  against  pelagic  sealing,  and  the  (;on- 
elusions  in  respect  to  such  sealing  at  which  they  arrive. 

Moreover,  the  United  States  in  their  Case  have  held  tliat 
in  these  recent  years  the  decrease  was  observed  mfemdlcH 
only,  and  tiiat  these  Lave  been  killed  at  sea.  They  iiave 
endeavoured  to  prove  this  at  length,  and  cannot  now  com- 
plain if  evidence  showing  the  decrease  in  the  number  of 
males  is  adduced  on  the  same  subject  lor  the  same  period, 
7.  f.,  the  second  decade  of  the  Alaska  Commercial  Company's 
lease. 

It  is  here,  however,  admitted  by  the  United  States  that, 
undiT  certain  conditions,  matters  relating  to  the  islands, 
even  after  pelagic  sealing  became  important,  may  be  rele- 
vant to  the  discussion.    The  conditions  are  state<l  to  bo: 

That  tliero  was  .a  suffloieut  incroaao  Intho  nnmlteiof  seals  killed  on 
tlie  islaiKls,  or  Hiillieienfc  chiin<j;08  in  tlie  nietluxls  cinployeil   in  taUiiiK 
the  <iUota,  to  materially  all'ecc  and  deplete  the  seal  herd,  even  without 
the  introduction  of  pelagic  sealing. 

87  They  then  admit  that  some  time  after  pelagic  seal- 

ing began — 

the  number  allowed  by  the  leane  to  he  killed  was  more  than  the  reduced 
herd  conld  properly  endure;  hut  they  assert  that  a»ii  crU  effccln  reitult- 
ituj  from  the  nuuiagcment  of  the  islands  is  directly  cliargeahle  to  the; 
conditions  established  by  pelagic  sealing. 

This  remarkable  admission  stands  broadly  in  contra- 
diction to  the  statement  elsewhere  made,  that — 

this  number  is  variable  and  entirely  within  the  control  of  the  Treas- 
ury De])artment  of  the  United  States. 

In  other  words,  the  preservation  of  the  seals  as  a  whole 
was  not  the  object  of  the  management  of  the  islands,  the 
ruling  factor  being  the  annual  take  of  a  large  number  of 
seals,  whatever  tlie  effect. 

]5ut  passing  over  for  the  moment  these  asjjects  of  the 
ea.se,  it  may  be  pointed  out  that  the  British  Connnissioners 
in  their  Keport  practically  comply  with  the  conditions 
insisted  on  by  the  United  States.  They,  in  fact,  show  that 
the  methods  as  well  as  the  actual  number  of  seals  taken  (m 
the  islands  were  such  as  to  be  injurious  to  seal  life  as  a 
whole.  Their  treatment  of  the  whole  subject  of  the  man- 
agement of  the  Pribyloflf  Islands  is  practically  directed  to 
tbese  points. 
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It  is  next  stated  by  the  United  States  that  not  till  1889 
did  the— 

(lf'(  roiise  in  the  biitli-rsite  of  tlie  Heal  herd  ....  liccomi'  Hiitti- 
1  ieiitly  evident  ninoiijn  tlio  iiiiilc  iioition  of  tlio  herd  to  Hr'rinnsly  altiMc^t 
tiu>  imtice  oC,  and  iiiarni,  tlic^  (jov  tTinnoiit  Aj^PTits  on  the  islaiidH, 

It  is,  of  course,  iniposail'le  to  say  what  precise  ainoiint 
of  decrease  \voul<l  be  sii<*h  as  to  ''attriict  tlie  notice"  of  a 
(lovernnient  A};eiit,  or  whether  these  Agents  were  luoio 
easily  "alarmed"  in  tliis  respect  in  the  last  year  of  the  leas« 
of  tiie  Alaska  ('oinniercinl  ('onii)any  than  they  had  been 
formerly.  'Ihe  (!ompany  was  in  fact  about  to  make  a  new- 
tender  for  a  sec<»nd  lease  of  tlie  islands.  It  is  unnecessary 
to  inquire  into  this  subjict  too  minutely,  for  the  I'nited 
States  have  ii  their  Case  adduce<l  evidence,  and  asserted 
on  the  authority  of  that  evidence,  that  the  decrease  of  seals 
became  percei)tible  as  early  as  1884;  while  the  Jiritish  Com- 
missioners have  conclusively  shown  that  the  decrease  was 
almostcontinuous  from  the  earlier  yen  rs  of  tlie  Tnited 
88  States  control  of  the  islands,  and  had  become  such 
as  to  be  seriously  felt,  at  least  as  early  as  1879. 

It  i.s  here  stated  by  the  United  States  that  in  1889 — 

for  tho  first  time  the  weight  of  skins  fell  below  the  a\eiage  for  for- 
mer years. 

If,  by  this  statement,  it  is  meant  merely  to  atlirm  that 
the  weiji'ht  (this  being  equivalent  to  the  size)  of  skins  was 
lower  than  the  general  average  weight  of  the  preceding 
nineteen  years,  it  is  correct;  but  if  it  is  intended  to  mean 
that  this  was  the  tirst  year  in  which  the  weight  of  .skins 
was  lower  than  in  preceding  years  consideied  separately, 
it  is  untrue.  Evidence  quote<l  in  the  British  Comuussi(»n- 
er.s'  Keport  shows  conclusively  that  the  decreasing  weight 
of  skins  was  lully  acknowledged  on  the  islands  at  least  as 
early  as  1883,  and  evidence  since  obtained,  and  given  in 
the  British  Counter-Case,  shows  that  smaller  and  smaller 
skins  were  .almost  eac-h  year  taken  since  1873. 

It  is  here  stated,  that  notwithstanding  the  reduced  num- 
ber of  seals  taken  in  1890  and  in  1891  (under  the  modus 
Vivendi  of  that  year) — 

the  herd  continued  to  bocome  more  and  more  depleted,  and  in  18fl2  a 
decrease  apjjcars  over  18'J1,  thoiigii  the  consensus  of  oi)inion  of  those 
on  the  islands  is,  that  in  the  last  year  the  male  seals  have  increased 
to  a  limited  extent. 

These  remarks  are  doubtless  intended  to  api)ly  to  seals 
seen  upon  the  Pribyloff  Islands  only,  and  do  not  take  into 
account  observations  on  abundance  of  seals  made  at  .sea. 
But  even  limiting  the  view  to  the  islands,  the  conclusions 
above  stated  are  directly  opposed  to  those  resulting  from 
the  directions  upon  the  i.slands  of  the  liritish  Commission- 
ers in  1891  and  to  those  of  the  British  Agent  in  1892, 

The  British  Commissioners  say : 

All  the  evidence  collected  indicates,  that  they  [the  rookeries]  wore, 
in  1891,  in  at  least  as  good  condition  as  they  were  in  the  preceding 
year ; 

while  as  to  1892  the  British  Agent  says: 

The  rookery-  and  hanling-grounds  themselves  exhibited  unmistaka- 
ble evidence  that  the  number  of  seals  was  greater  in  1892  than  in  1891, 
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and  adds  Miat  during  tlie  whole  time  he  was  on  the 
islands  lie  nevt;r  hoard  any  ono  say  that  there  were 
l'ew«'r  seals  in  1H!)2  than  in  ISIH.  Evidence  as  to 
increase  in  the  number  of  seals  is  j^iven  at  len^rth  in  his 
Ikcport.  Mr.  ,].  Stanley-Brown,  on  whose  testimony  alone 
the  statement  is  made  that  '"in  l!S!):i  a  decrease  ai)i)ears 
over  18Jn,"  simply  states  that  there  was  a  " percei)tiblo 
jailing  oil"  of  the  females,  but  oilers  no  proof.  Mr.  Town- 
send,  who  visited  the  "ribylotf  Islands  in  1885  and  18!U, 
and  made  "  Ireqnent  observations  as  to  the  condition  of 
the  rookeries,''  a;;ain  visited  the  IMbyhttf  Islands  in  18!)2 
for  the  purpose  of  stiulyinjif  seal  life,  lie  makes  no  state- 
ment in  his  Jvepoj't  as  to  tiie  (M>inpiirative  number  of  seals 
on  the  rookeries  in  LSiH  and  18!»2. 

Thou};h,  as  above  stated,  inainfaining  that  all  reference 
to  the  management  of  the  I'ribylolf  Islands  subsequent  to 
the  introduction  of  i)elagic  seiiling  are  irrelevant,  the 
I'nited  States  Ccmnter  Case  here  iillinns  that  the  Ifeport 
of  the  British  Commissioners  "fails  to  establish  a  single 
instance  where  the  management  of  the  islands  or  the 
methods  employed  thereon  have  been  changed  ttince  18H0 
from  the  'appropriate  and  even  perfect'  system  adopted 
in  1870,"  &c. 
r-iiiisii  roni  While  the  British  Commissioners,  in  their  Report,  do  not 
iHlii'i'i'irL.'Vl;  treat  the  years  here  referred  to  as  a  separate  period,  they 
tiij cost,  US4,  ui)4,  show  that  the  methods  employed  on  the  islands,  from  the 
lirst,  and  including  these  years,  were  injurious,  and  caused, 
in  the  main,  a  general  diminution  in  the  number  of  seals 
resorting  to  the  islands.  They  show,  in  particular,  that  in 
these  years  the  standard  weight  of  skins  was  deliberately 
reduced  in  order  to  permit  younger  and  yet  younger  seals 
to  be  killed,  and  that  the  injurious  effects  of  driving  became 
yearly  intensified. 

The  words  quoted  from  the  British  Commissioners'  Keport 
in  the  above  extract  from  the  United  States  Counter-Case, 
moreover,  entirely  misrepresent  the  meaning  of  the  Com- 
missioners as  se])arated  from  their  context.  In  the  Com- 
missioners' Report  the  sentence  from  which  they  are  taken 
reads  as  follows : 


ettCij. 


Ibid-.p-ira  602 
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In  short,  from  a  transcendenial  jioint  of  view,  the  metliods  proposed 
were  appropriate  and  even  poi  lect,  but  in  praftical  execution,  and  as 
,ju<l<ied  by  the  r<;8ult  of  a  series  of  years,  they  proved  to  be  faulty  and 
injurious. 

Reverting  to  the  reiterated  contention  of  the 
90  United  States,  that  all  references  to  the  condition  of 
the  Pribylott' Islands  after  the  introduction  of  pelagic 
sealing  are  irrelevant; — this  is  in  no  way  admitted.  The 
Commissioners  were  to  iiuiuire  into  all  the  causes  aftect- 
ing  seal  life  and  leading  up  to  tlie  present  conditions,  which 
are  in  the  paragraph  here  referred  to  spoken  of  as  depletion 
of  the  Pribyloft'  rookeries.  It  would  be  unreasonable  to 
omit  from  consideration  the  inliuence  of  killingandmethods 
on  the  islands  during  the  last  ten  or  twelve  years.  More- 
over, the  metho  ..s  adopted  on  the  islands  should  have  been 
such  as  to  provii^c  for  causes  of  decrease  generally,  when 
the.se  should  occur.  If  there  had  been  no  pelagic  sealing, 
bad  seasons  or  other  natural  causes  might  equally  have 
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bronpfht  aboiit  a  decronHe  similar  to  that  which  is  allefjed 
by  (lie  United  SI;ite.sto  liave  rosiilU'd  Irorn  |H>laj,'i(!  st'aliiifj. 
Tlu',  facts  show  that  in  tliis  rveiit  provisions  wonid  have 
been  equally  wanting  to  meet  sucli  a  case.  Therefore,  the 
methods  of  control  and  mana^^cment  upon  the  islands  were 
clearly  imperfect  and  unlitted  to  meet  contingencies. 

Tire  statement  made  on  tliis  page  of  the  IJnited  States    i'aRo«9. 
Counter-Case,  that  the  killing  of  100,000  young  males  annu- 
ally could  only  have  been  injurious  by  leaving  au  insulh- 
c'ency  of  males  to  fertilize  the  females,  is  in(!orrect;  neither    s.o  iirit!«ii 
is  the  excessive  killing  alone  referred  to  by  the  British  *,!"',';/;/|'|'j;;';^^^ 
(Commissioners  for  proof  of  bad  numagenuMit  on  the  islands.  <■<  «"/ \  wi  eiw, 
The  atteni])!  made  to  narrow  down  tln^  issue  to  this  one """ '*''^' 
point  in  one  of  its  asjjects  is  thus  again  entirely  misleading. 

Special  attention  is  then  paid,  and  at  some  length,  to 
endeavour  to  weaken  the  force  of  a  statement,  made  by 
(.'aptain  IJryant  in  an  ollicial  Report,  as  to  excessive  kill- 
ing on  the  islands  iu  1875,  which  is  quoted  by  the  British 
Commissi(mers. 

As  is  stated  in  the  United  States  Counter  Case  ou  this 
page  that: 

TLe  leiiMoiis  for  his  f  nryiiut's]  Report  of  1875  aro  cleiirly  shown  hy 
an  exuininatiou  of  hin  tiMtiniony  hefore  u  Coiuniittee  of  tho  House  of 
Reprcseulatives  in  187(!. 

Iu  reply  to  the  (piestiou — 

Yonr  ojiinion,  tlicii,  in  that  the  niiniher  of  100,000  on  the  two  ishinds,  jj  p  44th 
authorized  by  liiw,  can  bo  n'^juhirly  taken  witlioui  (liuiini>thinj^  the  (,'oiij;.,  is!  Sess., 
crop  or  number  of  heals  couiins;  to  the  isiandf —  Kiport  No.  623, 

'  "  p.  U9. 

Mr.  Bryant  replied: 

91  I  don't  feel  quite  sure  of  that,  as  will  he  seen  in  my  detailed     Page  69. 

Rejtoit  to  th(!  (Secretary  of  tlie  Treasury,  included  in  tlie  evi- 
dence which  has  been  laid  hefore  tho  Connnittoe.  There  were  indica- 
tions of  diniinulion  in  tlio  nunilier  of  male  seals.  I  gave  that  and 
another  reason,  which  I  explained  at  large  iu  that  Report. 

The  other  reason  then  follows,  and  is  that  quoted  in  the    h.  r.,^  44th 
United  States  Counter-Case.    That  this  other  reason  was  kx'.'^i',,;*  no."^! 
considered  by  Cai>tain  Bryant  to  have  been  of  slight  im- l•l'•^'''•^"• 
l)ortance,  is  very  evident  when  his  Kei)ort  is  referred  to. 
After  writing  of  the  frequency  with  which  the  hauling- 
grounds  are  driven  from,  he  says: 

Thus,  it  will  ho  seen  the  method  of  liUiin;  does  not  admit  of  the  set- 
ting ajiart  of  a  s))ecial  number  and  taking  the  remainder  for  the  (juota 
for  the  m.'irket,  and  the  only  ])(>fssihlo  way  to  ])reserve  tho  re(|iiisite 
number  for  breeding  i)uri)oses  is  to  restrict  tlie  nuniiier  to  be  killed  .so 
far  within  the  product  as  to  insure  enough  escaping  for  this  object. 

Immediately  following  this  comes  the  passage  quoted  in 
the  Bei)ort  of  the  British  Commissioners  (para.  078). 
Bryant  then  treats  at  some  length  of  the  great  number  of 
seals  that  by  natural  causes  lose  their  lives  while  they  are 
absent  from  the  islands,  and  concludes  his  remarks  ou  this 
subject  in  these  words : 

One  other  cause  .should  be  stated  that  has  directly  contributed  to 
diminishing  tlie  pr<!sent  stock  of  breeding  males.  During  the  season 
of  186S,  before  the  enactment  of  the  jjrohibitory  law,  the  several 
parties  sealing  there  took  240,000  seals  monthly  [?  mostly]  of  the 
products  of  tho  years  1806  ami  1867.  'l'h<>se  would  have  matured  and 
been  added  to  the  present  stock  of  breeding  males  iu  the  years  1872 
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anrl  1873,  aud  to  this  a  part  of  the  prospective  deficiency  is  to  be 

altriliiitod. 

These  are  Captam  Bryant's  "reasons  for  his  Report  of 
1875,"  aud  uotbiiig  fuitbor  is  necessary  to  show  that,  while 
there  may  have  been  other  causes  that  contributed  to  the 
scarcity  of  breeding  males,  he  evidently  con.sidered  the  one 
quoted  by  the  British  Commissioners  to  be  that  to  ^Thich 
tlie  diminution  in  this  class  of  seals  was  to  be  principally 
attributed. 
Pago 71.  A  discussion  is  begun  on  this  page  of  the  United  States 

(Counter  Case  of  statements  in  the  Critish  Commissioners' 
Keport  respecting  decrease  between  1870  and  1880.  It 
is,  however,  again  insisted  that  the  number  killed  on  the 
islands  is  irrelevant,  unless  it  can  be  shown  that 
92  this  caused  decrease.  It  is  from  this  very  aspect  that 
the  matter  is  considered  in  the  British  Commis- 
sioners' Ke])ort. 

Complaint  is  made  of  the  allep^ed  "unfairness"  of  the 
comparison  of  the  annual  numb*..  .)f  skins  taken  during 
the  liussian  period  with  the  100,000  quota  of  the  United 
States.  This  "unfairnes  "  appears  to  be  that  referred  to 
in  the  subjoined  quotation  from  this  part  of  the  United 
States  Counter-Case,  in  which  it  is  said: 

The  desire  is  to  suggest  the  iufereuce  that  the  kllliug  of  50,000  was 

excessive. 

The  Commissioners  were,  however,  in  the  paragraphs  of 
their  Report,  here  specially  referred  to,  concerned  in  giving 
a  historical  resume  of  the  circumstances  connected  with 
killing,  and  the  number  killed.  Further  information  on 
the  same  subject  will  be  found  in  the  British  Commis- 
sioners' Rei)ort,  i)aras.  650-703.    In  para.  004  they  state: 

From  the  oxporiouce  thus  recorded,  it  appears  to  bo  very  clearly 
shown  that  iu  the  average  of  years  the  killing  of  40,000  to  50,000  seals 
on  .St.  Paul  was  more  than  this — the  priucipal  seal-bearing  island — 
could  stand,  while  that  |)racti.sod  during  the  later  years  of  the  Russian 
control  scarcely  fell  short  of  the  lignro  at  which  all  continued  increase 
in  nimibor  of  seals  would  cease. 

From  this  conclusion,  based  on  all  the  facts,  they  go  on 
to  discuss  the  greatly  increased  killing  afterwards  prac- 
tised under  the  IJnited  States  control.  The  years  of  great 
scarcity  on  the  islands  are  not  included  in  making  the  above 
C()nii)arison. 

Allen,  doubtless  on  Bryant's  authority,  states  that  in 
1857  the — 

rookeries  are  said  to  have  become  very  nearly  as  large  as  now  [viz., 
the  early  years  of  the  United  .States  control  of  which  he  wrote],  the 
natives  believing,  however,  that  tliere  has  been  since  the  last-men- 
tioned date  a  very  gradual,  but  steady,  increase. 

There  can,  therefore,  be  no  possible  objection  raised  to 
the  comparison  of  the  years  1857  to  18(17  (under  Russian 
control)  with  those  of  the  foHowing  years  under  United 
States  control.  The  British  Commissioners  give  the  figures 
for  these  years  as  accurately  as  possible,  and  the  authori- 
ties for  the  figures  given  are  quoted  by  them.  There 
Pa)se72.  yy        remain,  unfortiiiiately,  among  t lieseycars,  1803, 1804, 

IS«)."),  an<l  1800,  for  which  the  figures  are  somewhat 
uncertain. 


Allen,  "Moiin- 
liraiili  of  Korth 
Aimricau  Pi'iui 
pcds,"  p.  ;<7<. 


Hrilish  Com 
MiisHiiPiicrs'  Ke 
luirl,  para.  Uiilt. 

Soo  alao  para 
605. 

Ibid.,  I.  i:i2, 
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On  this  paceof  thcUnitod  States  Counter-Case,  extracts    r«K«'^i'- ..  , 
and  disconnected  fiiignients  from  Russian  correspondence  coiiMt.r(;a'»o, 
rehiting  to  the  islands  are  referred  to,  .apparently  for  the  fulj'^'jlyy'''''    I'l'- 
purpose  of  indicatinji'  that  a  hijih  rate  of  killing  was  main- 
tained under  the  Kussian  n'j'iine  from  1860  to  18(56.    An 
examination  of  these  communications  (imperfect  as  they 
are)  shows,  however,  that  they  merely  include  requests  or 
instructions  from  the  Board  of  Maiuigement  or  tlie  Ciiief 
Manager  for  the  killing  of  certain  numbers  of  seals  for 
skins.    Tiiere  is  nothing  to  show  that  these  projects  for 
killing  were  carried  out.     In  fact,  in  one  case,  in  i860,  the 
Chief  Manager,  tl.ough  instructed  to  get  50,000  to  60,000 
skins,  expresses  h's  doubt  of  being  able  to  do  so,  owing  to 
certain  unfavourable  coiuliticms  in  1859. 

Of  the  years  mentioned  in  this  correspoinit'nce,  for  winch 
the  number  killed  on  the  islands  has  been  ascertained,  the 
following  comparison  may  be  made: 


Year. 


18C0 
1W11 
1862 


Ntiniber  nuked  to  be 
l!il<pii  (Russian  Cor- 
n'tijimiilnicu). 


50,000  or  60,000 

47,940 

rerniittcd  at  first, 

W.OOO; 

rcihiccd  bv  oi-der  to 

48,000. 


Kiinibpr  taken 

(lirilUli 
('(iniiiiissiiinors' 
IJilKirt,  p.  132). 

21.500 

2!t,  (;U9 
34,  2U4 


For  the  remaining  years  to  1866,  the  numbers  requested 
or  ordered  to  be  killed  was  as  follows: 

1863 : 80,  000 

1864 70.  000 

18G5  (by  lioiird  ) 5:5,  000 

"    (l)v  MaiKm'cr) 48,000 

1866 50,000 

The  approximate  nin;  bers  actually  killed,  and  shown  in  tJl'^l^^^lJ^V"' 
the  second  cohnnn,  as  a-  i-ertained  from  the  best  available I'mrt^p.'i'ia. 
data,  are,  however,  in  tlieso  years  much  lower. 

It  is  not  to  bo  sup])osed  tliat  in  thus  failing  to  carry  out    EiM.itt.  Ctin.sim 
the  instructions  as  to  killing,  the  persons  on  the  pp.'v^'ry"'""'^" 
94        islands  were  nn  ble  to  obtain  enough  seals.    The 

diiliculty  arose  chiclly,  if  not  entirely,  from  the  time    i'ago73. 
consumed  and  the  amount  of  labour  involved  in  curing  a 
largo  propo-tion  of  the  skins  by  drying,  as  was  then  cus- 
tomary. 

The  special  circumstances  connected  with  the  exces.si\e  lirjtish  Oom- 
number  taken  in  1867  (75,000)  are  exiilaiiu'd  in  the  lleport  11I,',V,''i''i™s.'hu7' 
of  the  British  Commissioners.  ■"' 

Tlie  British  Conimissioners  are  on  this  ])age  of  the  Ignited  vnaou. 
States  Counter-Case  charged  with  a  tlagrant  violation  of 
their  instructions  as  to  impartiality,  bet^ause  they  d(»  not 
quote  the  whole  of  a  paragraph  by  I'^lliott  referring  to  the 
l)roportio"i  of  bulls  to  females.  The  jtartof  the  ])aragrai)li 
quoted,  however,  gives  I'^lliott's  general  condnsioiis.  It 
would  not  hav<»  been  pertinent  t(»  the  point  under  considera- 
tion to  iUiote  the  excei>tioMal  cases  also  •'enfioned  by  him. 
lie  notes  both  nuich  larger  and  uuich  smaller  numbers  of 
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females  to  a  bull  tlian  the  average.  In  correcting  the 
"omission"  of  the  Commissioners,  the  United  States  quote 
only  ohat  part  of  the  additional  matter  which  refers  to  the 
exceptional  cases  of  very  larf/e  numbers  of  females. 

Moreover,  the  statement  that  Mr.  Elliott's  estimate  was 
not  entirely  satisfactory  to  himself,  appears  from  the  first 
part  of  the  (piotation  given  by  the  British  Commissioners, 
as  to  the  difliculty  he  found  in  making  an  estimate.  The 
entire  passage  is  here  cited,  the  italicized  parts  being  those 
(juoted  by  tlie  British  Commissioners.  The  words  in 
brackets  are  those  which  are  omitted  from  the  quotation  as 
given  in  the  Uxiited  States  Counter  Case: 

Elliott,  United  f  found  it  an  exceed} nulij  diffwiilt  matter  tojatisj)/  myself  as  to  a  fail 
states  <;'■"**""  ijeneral  avevaije  number  of  cowh  to  each  bull  on  the  rookerii;  hut  afterpro- 
JJcport,  p.  JO.  trurted  sludi/,  I  think  it  will  be  neurhj  correct  when  I  rts.si//(i  to  each  mali 
a  (jcneral  ratio  of  from  fifteen  to  tweuti/  femalcH  ai  the  utotions  nearest  the 
Wilier;  and  for  those  hack  in  order  from  that  line  to  the  rear,  from  fire  to 
twelre;  fbiit  then*  iiro  so  many  ox»'e])ti()iial  (;as(;s,  ]  so  many  instanct-H 
wlieit.'  foi'ty-fivti  ami  til'ty  fomalcvs  arc  all  tinder  the  clitirse  <>!' one  male ; 
[and  then,  af^ain,  wlicrc  tlioie  aie  two  or  three  (cmaU's  only,  that  thin 
quest  ion  was,  and  is,  not  entirely  satisfactory  in  its  settlement  to  my 
mind]. 

It  is  next  alleged,  that  the  l?e]»ort  of  the  British  Com- 
missioners— 

fails  to  f^ivo  any  testimony  to  show  how  many  femtiles  constituted  a 
hiireiu  iti  IS'JI,  iVe. 

Paj;o74.         95  It  will  be  found,  however,  that  the  Commissioners 

niiVsi(Vn''i8-  K™'  >i'i\'t'  ii  statciiicnt  of  this  kind  in  the  very  ptuagraph 

port.  p.ua.  M.  following  that  to  wliicli  fefereiice  is  liere  made  bv  the  United 
tei-(  HSf.  Appni  states.  iMU'ther  evidence  oi  tlie  same  kind,  tor  1892,  iscon- 
.Ux,  voi.i.  p.  no.  ^,,i„^.,j  i,j  ;yii._  Maconti's  Kejjort. 

Page 75.  it  is  here  stated,  in  the  United  States  Counter-Case,  in 

connettion  with  tiie  aHeged  "surplus  of  virile  males,"  that 
a  pliot(»graph,  by  Mr.  Stanley  lirown  (which  is  rei)roduced 
in  the  Ai>peiidix  to  the  Counter-Case),  shows  a — 

number  of  vi.tioroiis  bulls  located  on  the  breedinji-grotinds  unable  to 
obtain  consorts. 

An  inspection  of  the  pliotograph  referred  to  will  .show 
how  insutlicient  the  evidence  it  atfords  is.  It  siiows  a  few 
bulls  hauled  out  at  tlie  biu'k  of  tiie  l>reediiig  ground,  but 
with  tiiein  are  some  snuvller  seals,  which  may  or  may  not 
be  females. 

Mr.  Macoun,  in  i'act.  states  that  at  North  east  Point  (a 
part  of  which  is  shown  by  Mr. Stanley  Brown's  pliotogia])!)) 
tliere  were,  in  his  o]tiiiion,  mote  ohl  bulls  tliaii  on  all  the 
other  rookeries  combined,  but  thai  even  there  the  nund)er 
was  fiot  great,  and  many  of  those  characterized  by  Mi'. 
Stanley-Brown  as  »'old  bulls" — 


Britisli    Ciiiii-  allowed  tlie  ''f;iev  win,' 


proved  them  to  lie  not  yet  fully  ^rowi 


ti'i-Ciise  Appeii-  while  others  were,  without  duuht.  worn-out  old  liiills,  no  loi!;i;er  tit  for 
110  141      ''    '"''■  «<*i'^h'e.     That  the  iiiajorily  of  them  were  in  tliis  eoinliticui  is  jiroved 
by  tii(<  fa<t  that  thoiinii  atleni|its  at  scrx  ire  by  ••  i;rey  wIlis"  were  not 
iiilVe(|iieiit,  1  never  saw  oiif  ot   tiiese  old  nulls  pay  the  siiiihtest  atten- 
tion to  any  females  that  miyht  pass  near  them. 

I'liiiid  siaiLM  Professor  I>vermanirs  count  of  i)art  of  one  of  the  smallest 
Appemiix, ''pp.  r<»<'keries  is  t'lirther  rcleired  to  to  show  an  abandance  of 
2U4, 205.  i>u  is^  in  proportion  to  tiie  number  of  females. 
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But  the  rofcrono.e  here  made  to  Professor  Everinniin's 
evidence  is  inisleadiiijj.  U'his  «i't'iitleiniiii  eomilcd  tlie  sciils 
on  two  j)arts  o\'  Lnkannon  rookeiy.  His  tirst  coinit  of  a 
small  area  (deducting  two  bulls  witiiout  i)U[)s  near  tliem) 
{jives  an  avera,ue  of  ovi'r  nineteen  females  to  eaeh  bull. 
(This  is  airived  at  by  taking  eaeh  i>up  as  rei>rescnting  a 

female.) 
9G  A  second  count  of  a  larger  aiea  of  the  same  rook-    I'i'soTS. 

ery  shows  an  average  of  forty  I'emales  to  each  bull 
(deduced  as  above).  He  nuiintains  tiiat  many  of  the  i)ups 
here  did  not  belong  to  the  bulls,  but  why  he  should  liave 
chosen  part  of  the  rookery  with  an  excess  of  i)U))s  is  not 
exiiiaiiied.  He  further  adds  that  many  cows  and  i)ui)s  were 
not  counted,  because  they  "did  not  seem  to  belong  to  any 
particular  family." 

Thus,  the  statement  made  in  the  United  States  Counter- 
Case,  that  Evermann's  count  showed  an  average  of  fifteen 
females  to  each  bull,  is  incorrect,  and  Evermann's  stato- 
me.its  are  themselves  inaccurate  by  reason  of  his  omission 
to  count  the  whole  of  the  females  and  i»ups  actually  seen 
by  him. 

On  a  later  page.  Professor  Evermaun  says  that  cows  were 
more  abundant  in  proportion  to  bulls  on  Ketavie  rookery  Ai.pniiiix  p. 
.'han  on  Lukannon. 

A  count  made  by  the  same  gentleman  at  Little  I'^ist    ibid.,p.273. 
rookery,  St.  George  Island,   again   gives   an  average  of 
about  Ibrty  cows  to  each  bull. 

The  British  Commissioneis  having  quoted  in  their  Kei)ort 
certain  statements  made  by  ]Mr.  H.  VV.  Elliott,  which  throw 
important  light  on  the  elfect  of  the  exce^♦sive  killing  of 
male  seals  upon  the  Pribyloff  Islands,  a  relerence  to  tliese 
statements  is  made  in  the  following  terms  on  this  ])age  of 
the  United  States  Counter-Case : 

The  Cornniissioiu'is  also  rely  on  a  ncwspapor  extract,  wliirli  piiiports 
to  bo  a  HUinmary  of  a  Report  made  liy  Mr.  Henry  \V.  Elliott  in  l.^^iK)  to 
llie  Secretary  of  tlie  Treasiny,  to  estaMish  certain  allcf^ed  faiis. 

The  circumstances  respecting  Mr.  Elliott's  specially- 
authorized  investigations  on  the  Pribylolf  Islands  in 
181)0,  the  faft  thai  iiis  Kcport  of  these  investigations  has 
not  been  made  public  by  the  I'nited  St;i(es  (loveiiinicnt, 
and  the  further  fact  tliat  it  has  acttially  been  refused  to  fur- 
nish it  to  the  Agent  for  Great  Britain,  have  already  been 
alluded  to.  U  would  aitjtear  tliatwhen  Mr.  lOlliott  found  tliat 
tlie  United  States  (iovernmf*nt  did  not  intend  to  jmblish 
his  Keport,  he  communicated  to  the  press,  ovei  his  signa- 
ture, a  summary  of  his  conclusions,  l>eing  th;^t   c«»nlained 

in  his  letter  submitting  the  Report  as  a  vv  liolc  to  Sec- 
97        retary  of  the  Treasiii_\  VVindom.     Tlie  iriw^ter  thus 

made  public,  will  be  found  in  the  Ajtpendix  to  the 
Ibitish  Case.     Its  anthenticity.  so  far  as  known,  has  never 
heretofore  been  questioned  either  by  the  Cnited  Stales 
Governn»ent  or  by  Mr.  Elliott.    The  Cnited  States  (iov- *'"■"''" »' 
ernment  are  in  possession  of  tlie  original  Be|»ort. 

An  objection  is  next  raised  in  the  I'nited  States  Cimn- 
ter Case,  to  the  eflleet  that  certain  figures,  (jnoted  from  ^Ir. 
Elliott,  relating  to  the  state  of  i,he  rookeries  ou  the  Priby- 
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lofiF  Islands  in  1800,  and  showinfj  i  want  of  virile  male 
seals  there,  appear  in  the  part  of  .Jr.  Elliott's  statement 
piven  to  the  press  by  him,  after  his  signature.  As  it  is 
stated  in  the  publicration  in  question  that  the  liffures  were 
furnished  by  Mr.  Elliott,  it  is  to  be  assumed  that  they  were 
an  additional  excerpt  from  his  full  Keport.  If  they  are 
not,  the  United  States  is  in  a  ])osition,  by  producing  the 
Keport,  to  prove  that  they  are  not  contained  in  it.  The 
Uritish  Commissioners  do  not  vouch  for  the  ac(  iiracy  of 
the  "  actual  figures  "  quoted.  They  say  expressly  in  this 
case  that  Mr.  Elliott — 

Para.  433.  does  not  explain  in  what  way  tbis  nnmeriral  estimate  was  arrived  at. 

Bnt  they  fail  to  see  any  evidence  in  Mr.  Elliott's  attempt 
to  put  the  circumstances  of  the  decrease  of  male  seals  in 
figures,  to  do  otherwise  than  illustrate  these  circum- 
stances to  the  best  of  his  ability. 

In  the  second  paragraph  on  this  page  of  the  United 
States  Counter-Case,  a  remark  made  as  subsidiary  to 
others  included  under  paragraph  44  of  the  Keport  ot  the 
Kriti.sh  Commissioners  is  chosen  for  attack.  This  remark 
is  brought  into  special  prominence  for  the  purpose  of 
attempted  rebuttal,  in  the  following  terms: 

The  second  mode  by  wliicli  they  endeavour  to  .sliow  a  decrease  in  the 
Boal  Iierd  prior  to  1880  is  by  jpointinf;  to  an  alleged  ri'cof^iiition  tlicreof 
on  the  pait  ot  the  lessees  in  the  reduction  made  by  them  of  tlieir  caicii 
in  1875,  and  to  an  alleged  lowering  of  the  standard  of  weights  of  skins. 

mi^sil.'vi^M  ^IZ  "^''^  statement  made  by  the  Commissioners  as  to  reduced 
port, para. 44.  numbcr  of  skius  taken  in  1875  is  denied  by  the  United 
States.  In  thus  denying,  they  cite  the  Biitish  Coin- 
98  missioners'  Keport  (p.  1^^-),  where  a  Table  is  given 
showing  the  total  killing  in  each  year  on  the  Priby- 
loff  Islands.  Bnt  on  referring  to  this  Table,  it  is  found  that 
the  number  killed  in  1875  was,  as  stated  by  the  Commis- 
sioners, less  than  that  in  1872,  1873,  and  1874  (over  6,000 
less  than  in  the  last- mentioned  year). 

Keference  is  further  made  in  this  connection  to  vol.  ii  of 
the  Ap])endi.v  to  the  Uidted  States  ('ase,  in  contravention 
of  the  Jiritish  (Commissioners'  statement,  but  the  Tables 
there  found  (pp.  558-585)  are  those  of  salted  seal-skins  sold 
in  Lon(lf)n.  Such  sales  do  not  corres])ond  with  the  actual 
number  of  seals  taken  on  the  islands  in  the  same  year,  as 
skins  have  often  been  held  over  from  one  year  to  the  iie.Kt 
in  London;  and  a  part  of  the  skins  taken  in  the  autumn 
have  almost  invariably  been  held  over  till  the  next  year  in 
thi>  Pril>yloff  Islands  themselves. 

The  third  reference  given  in  support  of  the  denial  of 
this  i)articular  statement  of  the  < 'oinmissioiKMs.  is  to  a 
Table  on  p.  4127  of  the  United  St,it(>3  Counter  ('ase.  It 
must  be  e.\|)lained  that  the  statistics  of  killings  on  the 
I'libyloft"  Islands  to  which  the  Commissioners  were  abh^  to 
refer,  were  those  which  had  been  luihlished  by  the  I  iiited 
States,  Therefore,  when,  as  in  this  instance,  the  I'nited 
States  now  prodiice  new  ami  more  detailed  ligiircs,  alleged 
Spnntp,  ."iiHt  ^"  have  been  on  tile  'n  the  Treasury  Department,  no  pioot" 


Page  76. 


(;<pii):.  jiki  sr-a,  of  unfairness  or  ina<!rnracv  can  justly  be  uracil  as  against 
p.2B.  "^'         '  the  Comiuissiouers.    Thus,  in  the  Tables  of  killings  here- 
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tofore  accessible,  it  was  impossibl'  to  apimrtion  the  num- 
ber of  "piij»s"  killed  for  food  in  each  itarticiiiar  year,  for 
only  the  jyiand  total  for  a  numi»er  of  years  was  given.  Lut 
aece])tiiif>"  the  new  Table  liere  printed  and  reteiie('  to  by 
the  United  States,  the  iiilliiifi-  in  187")  is  even  tiiere  shown 
to  have  been  more  than  4,(K)0  less  than  in  1S74.  A  refer- 
ence to  the  diajiiain  given  in  the  (loiiiniissioners'  lie])ort 
will  show  grajihieally  the  ciiaracter  of  the  change  referred 
to  by  them  as  occurring  in  ISlo. 

On  this  page  of  the  Counter-Case,  the  United  States 
deny  that  any  lowering  of  the  standard  weight  of  skins 
taken  on  the  islands  occurred  until  188(5,  contrary  to  state- 
ments made  in  the  British  Cominissioneis'  licport  (jiara. 
094,  &c.),  but  in  so  doing  the  United  States  ignore  the  abso- 
lute evidence  to  this  effect  by  one  ol"  tiieir  ov.  ii  inin- 

99  cipal  witnesses  (11. 11.  Mclntyre),  which  carries  tiie 
lowering  of  weight  back  to  188.'>.  Jt  is,  however, 
admitted  that  a  lowering  of  standard  weights  occuircd  in 
1880.  It  is  stated  in  the  Case  of  the  UiPted  States  that  a 
decrease  became  ])erce))tible  on  the  islands  in  1884-85.  The 
lowering  of  standards  is  referred  to  by  the  Coinmissioners 
merely  as  an  index  of  the  <leciease  on  the  islands,  and  the 
date  of  such  lowering  now  fixed  by  the  United  States  does 
not  agree  with  that  of  admitted  decrease  as  stated  in  the 
United  States  Case. 

Keference  is  next  made  by  the  United  States  to  a  new  ,  ,;f  "J'^' ♦'''"  J"*- 
Table  by  Mr.  Ileilbronner,  alleged  to  show  the  weights  and  .iVx/i,Vok'''"" 
jirices  of  skins  from  the  I'ribyiott'  Islands  from  1874  to  18S!) 
(both  inclusive).  I'lie  ]>rices  given  in  this  Table  have  no 
lieariiig  on  the  present  (juestion,  as  these  depend  on  many 
other  circumstances  besides  the  weight,  quality,  or  size  of 
skins  offered  for  sale. 

From  the  Table  printed,  the  "twelve  additional  columns 
showing  percentages"  have  been  "omitted  for  tiie  sake  of 
brevity."  Owing  to  this  fact,  the  Table  affords  only  a  basis 
of  comiiutation,  not  any  distinct  evidence  as  to  the  condi- 
tions from  year  to  year. 

Further,  as  already  stated,  the  weights  of  skins  taken 
areref«'ried  to  by  the  Hiitish  CoinmissioinTs  only  as  a  rough 
index  of  the  sizes  and  ages  of  the  seals  killed.  No  iiilor- 
matioii  is  afforded  as  to  the  manner  in  which  tiiese  weigiits 
have  been  determined  in  the 'J'able  now  presented  by  the 
Uiuted  States,  nor  as  to  whether  they  are  those  of  skins  as 
taken  on  the  islands,  or  tliose  of  salted  skins  as  sold.  It 
would,  however,  ajtpear  from  the  classitic  atioii  by  sizes 
adopted  in  the  Table,  tliat  the  latter  ate  meant,  as  no  such 
ciassituation  by  sizes  is  made  on  tiie  islands.  Tlie  w»'ight3 
of  skins  s])okeii  of  by  the  JJiitish  Comniissioiu'is  are,  on 
the  contraiy.  those  (akm  or  estimated  on  the  I'ribyloff 
islands.  Messrs.  liampsoii  stat<'  that  the  weights  of  salted  nntun  romi- 
skins  are  greater  than  those  of  skiu^  in  the  raw  state;  so;(j',^'vui'.ij_p.ao'ii 
that  if  the  weights  given  in  Mr.  Ib'illtroiiaer's  Table  are 
those  of  salted  skins,  tliey  do  not  compare  in  aiiv  satisfac- 
tory way  with  the  weights  referred  to  by  the  Ikitish  Coiu- 
niis.sioiieis. 
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Tago  77. 


('rimittjr   Cast' 
p.  77 


Fortunntoly,  however,  we  arc  rolievt'd  irnni  the  ambiffni- 

ties  incident  to    tlie  stalenient   above  made,  by  tiie  I'aets 

dis('h)sed  in  tlie  detailed  TabU^uid  analysis  of  skins 

100  sold,   contained   in    the   Ai)i)endix    to   the    Jiritish 
Conntcr  Case.    Every  skin  tiiere  inclnded  has  l)e<'n 

mcastard  with  acenracy.  and  the  Table  inclndes  piacitically 
every  seal  killed  for  market  on  the  J'riljylotV  islands  from 
l(S7.'i  to  IHDLJ  (both  inclusive).  The  subsidiary  (juestion  of 
weij^ht,  and  the  doubt  as  to  place  of  wei<>hin}?  and  charae- 

Ctnmtcr^caBe'' ^*'''  *'^    ''^'^'"   ^^'^i^"'  ^veij^lied.  may,  tliereture,  be   dismissed. 

p.  2S7.  '  Tlie  almost  continuous  decrease  iu  .sizes  is  the  main  point 

in  question. 
rnitp.i  statcH  stjn  fnitlier,  in  the  statement  made  on  tlie  ])art  of  the 
United  States,  the  arerntie  weijj^ht  of  skins  is  taken.  This 
is  little  clue  to  the  nature  of  the  killiufj  jjenerally,  for 
whe'-easin  the  earlier  years  a  sutlicient  luinibci'or  skins  of 
medium  wei(>iit  (which  are  those  of  f;reatest  value)  nmy 
liavi'  been  available,  in  later  years  the  arer<ujr  may  (lack- 
ing these)  have  been  made  up  of  extra  large  aud  extra 
small  skins. 

Tiie  denial  of  the  United  States  as  to  the  reduction  in 
standard  weights  of  skins  is  therefore  shown  to  rest  on 
uiisdund  and  incorrect  evidences.  .More  tiian  this,  it  is 
wholly  <bs]»r(»ved  by  the  disclosures  of  the  detailed  Tables 
last  referred  to. 

Mr.  Wel)ster's  evidence,  witli  otiier  evideiice,  is  quoted 
by  the  British  Commissioners  (para.  (JTV)  in  sni)portof  the 
(Statements  of  natives  detailed  in  a  ]neceding  paragraph, 
respecting  the  deci'easing  number  of  seals  taken  at  North- 
east Point.  An  atteni])t  is  nnule  on  the  i»art  of  the  United 
States  to  traverse  NVebster's  evidence  alone.  Jbit  on  refer- 
ring to  the  i)aiagiaph  of  the  Commissioners'  ({eport  here 
cited,  it  will  be  found  that  the  statement  mai.e  in  the 
Counter  Case  of  the  United  States  is  erroneous.  Both  Mr. 
Webster  and  Mr.  Fowler  are  quoted  as  authorities  for  the 
figures  given  by  th»'  Ibitish  Commissioners.  Uurtlier,  (m 
referring  to  the  Table  specially  conii>ih'd  to  rebut  this  evi- 
dence, and  i)rinted  in  the  Appendix  to  the  Cnited  States 
Counter  Case,  it  will  be  tbund  that  both  tliese  gentlemen 
are  fully  Justified  in  the  statements  made  by  them  to  the 
(Commissioners.  It  is  to  l)e  presumed  tliatboth  spoke  from 
lB<'nioiy,  an<l  m^,  l»y  the  book,  and  i)re(ision  to  units  is 
therelwrre  not  to  be  lo(*ked  for.  Webster  said  that  in  bS74 
•ltd  tSTo.  .'{o.tMWt  irm  ;i«i.(W«»  skins  were  taken  each  year  at 
JSwtiieast  I'oint.  Tiie  Table  sliows  in  tliese  two  years 
r('si)ectivel\-  .^ti,;)-*)  and  .i.).lK5  skins.     Fowler  said 

101  that  2!>.i»W  aiiul  ts.ui»»  s4cins  were  taken  at  North 
east   Point  in   ISTH  and  tseveral   sn<'('eeding  years. 

The  Table  shows:  187l»,  29.174:   ISSO.  L'r.,S<;L':  1881,  iVjlKVJ; 
18S2,  L';5.;i(»;!  stms. 
Pago 71.  The  <'(»inT        ■-"pts  furtlv^^r  give  tlte  skins  taken  in  ISSi) 

and  I85M>  a-  o"  and  .").tMi7  resjiectively,  classing  these 

•  I»«TihW1«»  wrin1=««d  te  tlte  Apppn<lix  to  tlie  ITniteit  Sl.itcs  roimtor- 
r.TH''  fp'  V—  .  tliv  iiuml»t»r  i>l  Htvils  Kiilc'l  licrc  in  1HS!1  is  oivrii  as  2S,71)4. 
Till"  dilVrt'iic'  l)ci\vi'»>Ti  ttiis  stiitouirnt  nnd  the  olliciul  stiitcinoiit 
qniittHl  b,v  tb)'  Britisii  ( 'oitiiiiirisiuiiri'H  is  uot  uxjihiini'd. 
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as  offieial    figures.     A    printer's    error    has   phieed  two 

asterisks  (*)  in  tlie  text  of  tliis  jjaj^c  of  tlie  Coiiiiiiissioners' 

Ki'jiort,  and  has  omitted  the  reference  at  the  foot  of  tlie 

\n\^e  to  which  one  of  tliem  should  apply.     A  brief  exaniina- 

tioii  would  have  shewn  that  the  lij;are8  referred  to  were 

those  in  Mr.  (iolFs  ollicial  lieport  on  the  Pribylott'  Islands  ,  sistcnc  2nd 

for  185)0.     The  tijiures  given  by  the  Coniinissioners  are  0.,,^. '^'o.''J.'^^ '^''* 

indentical   with   those  of   the   Kejjort  in  (juestiou.      On 

examining  the  figures  it  will,  however,  be  found  that  an 

eiror  in  addition  has  been  made  in  the  Congressional  d(»cu- 

nient  referred  to;  the  total  niiiiilier  of  skins  derived  from 

Js'orth  east    Point   in   ISUO   should   read  C,r>UL',  instead  of 

5,007.     This  dilVereiice  has,  however,  no  bearing  on  the 

subje(^t  under  discussion. 

In  respect  to  the  question  of  the  driving  of  seals  in  1879  Pages 78, 79. 
from  the  vicinity  of  rookeries  previously  reserved  and 
exempted  from  driving. — fcitatemeius  made  on  this  subject 
(and  with  special  reli'ience  to  Zajjadnie  and  i'olavina 
rookeries)  by  tlie  Comniissioiiers  are  denied  by  the  United 
States.  I71  making  these  statements  (though  contirmation 
was  obtained  from  other  sources),  reliance  was  evidently 
placed  upon  the  oilicial  Rejiorts  of  Air.  II.  VV.  Elliott,  lu 
uis  Kejiort  bearing  date  1880,  Mr.  Elliott,  speaking  of 
Zapadiiie  rookery  and  the  hauling  grounds  in  its  vicinity, 
says: 

The  "liolliiscliickie,"  tliat  sport  Iutu  on  tlie  p.arade  plateau,  and,  Op.  Cit.,  p.  55. 
itult'cd,  oicr  all  of  tlis  wcstiiii  (ixtciit  of  tlio  I^nj^linh  IJay  hauliiij;- 
gi'oiinds,  buie  iwrcr  lieeii  rinitid  In/  flic  u(iiire,s  for  the  jiurpone  0/  m  lertiiig 
killiiin  (Irinn  aime  /.s7?,  iiiiin)inn:li  as  more  -uals  than  were  wanted  have 
aliiai/8  Imn  iiruciiicd  J'roin  /ultui,  l.nkuunon,  aud  Lower  Toluloi  puinlSf 
wliicli  are  all  very  closo  to  tlio  villay;e. 

102  Respecting  Polavina  he  says  in  the  same  Eeport: 

For  the  reason  cited  in  a  similar  example  at  Zapadnie,  no  "  IioUiik-     Op.  Cit.,  p. 56. 

chickie"  have  hfeii  drinn  I  rum  this  point  nince  1S7;^,  tlinnjj;li  it  is  one  of 
the  easiest  worked.  It  n\  as  iu  the  liussiau  timesapetsealiiig-j^round 
with  tliem. 

Mr.  Elliott  investigated  the  circumstances  in  1872-74,    R'iUsh    Case, 
and  revisited  tlie  islands  in  18(0.     v>  lien  lie  again  revisited  iii,  virt  in. 
the  i.slands  in  ISliO.  he  .states  that  he  found  that  (Iriviiig  ^■;,^;;\';-'i^';!;'^^^^ 
had  been  extended  to  Zapadnie  and  Polavina  rookeries  iuw-5». 
1870,  as  quoted  by  the  JJritish  Comniissioiiers. 

nuiiiig  all  his  stays  upon  and  visits  to  the  Pribyloft' 
Islands.  Mr.  Elliott  was  sja'cialiy  engaged  in  an  official 
ca])acity  iu  investigating  the  conditions  of  seal  life  there 
tor  tise  I'liited  States.  The  ('oiiiiiiissioners  were  thus  fully 
iustilied  in  assnining  th  it  the  statements  made  by  him  iu 
ollicial  Kei»ort8  were  correct. 

Put  tlie  I'nit'Ml  States  have,  in  the  A[)pendix  to  their  Apppmnx. vol. 
Case,  published,  for  the  first  time,  certain  Tables  by  Mr. ''•-'''' ^^^-^- ^• 
Max  Heiibroiiiier,  Secretary  of  the  xVlaska  ("oininercial 
Company,  relating  to  the  killing  in  each  year  from  the 
vaiious  rookeries.  These  are  now  refeiied  toas tontiadict- 
ing  the  statements  (|uoted  by  the  Coiiiniissioners.  It  may 
lie  tiiat  the  St'crelary  of  the  Company  has  pr)ssesse<l  friler 
luformatiou  in  this  case  than  the  (jovenimcut  ofliciais,  but 
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it  is  sifjnificant  that  the  offlcial  annual  iveports  of  tlie  Gov- 

erniiuMit  are  not  here  referred  to.     In  these  'I'ables  I'olavina 

is  (h'sij-iiate*!  ''  Half-way  I'oiiit."  and  Zapiidnie  appears  to 

be  iueliided  under  tlie  j^eneral  (h^siyiiatiou  of  "■  South  west 

Day."     As  the  nuinl)ers  are  not  in  all  eases  j;iven  sejja- 

rati'ly  lor  these  two  plaees,  it  is  absolutely  impossible  to 

make  a  statement  Ironi  the  Tables  of  the  actual  nund)er  of 

United  stntcs  ^^'"''^   taken   lu    each    in  every   year,  but   the   number  of 

Cis,,  Am  "i.iiix.  recorded  "drives"  nniy  be  taken  as  an  index  of  the  increas- 

voi.ii,i)p.u7-i'j7  jiij,,  extent  of  driving  from  these  plain's  in  later  years.     The 

number  of  drives  as  now  stated  by  the  United  States  is  as 

follows: 


I'a-od  78, 79. 


103 


Year. 


I 


'^!;=-,""i^-S'" 


1871 
1872 

IHT.i 
1871 
187.-. 
l!<7(> 
1877 
1878 
187!) 
18H0 
IHKl 
18SJ 
18S:) 
18S.I 
1885 
1880 
18S7 
1888 
1889 


The  substantial  accuracy  of  the  remarks  made  by  the 
British  (Jonnnissioneis  as  to  the  uicrcased  area  of  driviUg 
in  later  years,  irrespective  of  Mr.  iOlliott's  very  delinite 
statements  on  the  subject,  is  further  shown  by  the  evidence 
of  .Mr.  II.  II.  .M(!lntyre,  apjiended  to  the  United  States 
Case,  though  this  evidence  is  intended  for  another  purpose, 
i.  e.,  to  explain  away  the  alleged  deliciency  in  number  of 
killable  seals  which  occurreel  in  1879.    Air.  5lclntyre  says: 

Tnitoil   Stntps      III  order  tliat  the  seloct'iDii  should  be  iiiude  from  as  lar^e  a  nniiilier 
(;;iM),  A,  Mimlix,  ;is  jiossibh',  and  to  natinty  tho  rciiiiireitH-iits  of  tht)  TreMsmy  Aueiits  in 

' char};e,  \v!io  dciiianded  that  all  the  rooktrrics  bo  worked  in  n'j;iihxr 

rotation,   wc  coiiimeiircil  in  ISti)  or  IS'O  to  "drive'"  with  greater  fre' 

qnency  from  Iht'tiiiiredisluut  caul  Icssareixxihle groiDiils With 

this  exception  thoni  was  no  change  in  tho  uiauuur  of  couduutiug  the 
business  ironi  1«70  to  1889. 


vul.  ii,  p.  GO, 


Vnitnl  StMtes 
CiiM'.  A  |''ii'  tilix, 
viil.  i,  lip.  4U7. 
4U8. 


I'nso  79. 


Professor  Allen  also  says: 

Dnrinjx  th(>  last  two  or  three  years,  however,  and  in  consequence  of 
tlie  deilino  iVoni  llio  Cornier  status  of  the  licrd,  it  has  lieen  nocessary 
to  lower  the  aj^e  of  seals  sehxted  for  killing,  and  also  to  rcihive 
portions  of  the  herd. 

The  Oountcr-Oase  of  the  United  States  next  states  that 
''the  (pu'stion  of  over-dri\ing  and  redriviiig  litis  iilretidy 
been  fully  tretitcd  of  in  (he  Case  of  the  United  States." 
It  is  here  ptissed  over  pitu'tically  without  remark,  except 

that,  "■if  anil  occurred,'''  it  was  directly  due  to  jiehigic 
lot       sealing.     This  admission  conrirms  the  statement  of 

the  British  Connnissioiiers,  to  the  effect  that  tlie 
"quota''  to  be  taken  on  the  Pribyloff  Islands  had  become 
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Cnitert    States 
Case,  p.  IJl. 


prartionlly  fixed,  iiiid  tlmt  no  rojjaid  to  seal  life  was  had 
in  ciitleavoiiriiig  to  fill  tlio  "quota." 

If  any  rijilits  exist  to  seal  on  the  hifjh  seas,  it  is  absurd 
to  charge  tiie  ]>tlagic  sealers  with  the  results  of  the  over- 
driving practised  to  secure  a  ''quota"  on  the  ishinda. 
Even  if  no  such  riglit  exists,  it  shows  an  entire  absence  of 
proper  care,  to  have  permitted  damaging  practices  on  the 
islands  iu  the  endeavour  to  secure  a  "quota,"  before  the 
question  of  rights  and  protection  had  iu  any  way  been 
settled. 

"Tel AGIO  Sealing." 

It  appears  to  be  assumed  by  the  Uniteci  States,  in  deal-  Pngeso. 
ing  with  pelagic  sealing,  that  the  statement  that  killing  at 
sea  is  "indiscriminate" — i.  e.,  that  it  includes  both  sexes — 
is  sufficient  in  itself  to  condemn  such  sealing.  The  suj)|»o- 
sition  that  large  numbers  of  males  alone  might  be  killed 
without  any  prejudicial  effect  on  seal  life,  and  which  arose 
during  the  liussian  regime,  .appears  to  have  still  a  very 
firm  hold;  while  the  principles  of  "natural  selection"  which 
have  come  to  be  recognized  during  the  past  twenty  or  thirty 
years,  with  other  scientific  facts  alluded  to  in  the  Eeport  of 
the  British  Commissioners  and  in  the  Counter-Case  of  iler 
Britannic  IMajesty,  appear  to  be  disregarded  in  the  Coun- 
ter-Case of  tiie  United  States.  Further,  the  commonly 
recognized  fact  that,  even  in  the  case  of  doinestic  aninmls, 
as  well  as  in  that  of  wild  aninnils  artificially  preserved, 
large  numbers  of  females  are  usually  and  necessarily  killed, 
is  ignored. 

Care  is  further  taken,  in  this  first  paragraph,  to  endeav-    pntish  com- 
our  to  prejudice  the  Court  by  characterizing  the  evidricc  poit,  puias.  627, 
quoted  by  the  British  Commissioners  as  "  interested."    It**^** 
will  be  observed,  however,  that  the  British  Commissioners 
have  fully  recognized  and  allowed  for  any  motives  of  self- 
interest  which  may  have  affected  the  evidence  obtained, 
and  that  in  their  endeavour  to  present  the  facts,  they  have 
not  assumed  as  indubitably  correct  all  the  statements  made 

to  them. 
105  It  is  next  stated  in  the  United  States  Counter- 

Case  that  the  "throe  ])ropositions,"  forming  the 
"apology"  of  the  British  Comniissionors  for  pelagic  seal- 
ing, will  be  treated  "in  the  order  of  thc'r  importance  as 
recognized  in  the  Keport."- 

No  ay)ology  is  ofl\;re(l  or  required  for  killing  animals  at 
large  upon  the  ocean,  in  theabsenceof  International  Agree- 
ments prohibiting  such  killing.  As  to  the  order  followed 
in  the  United  States  Counter-Case,  it  appears  to  be  based 
on  that  referred  to  in  paragrai)h  77  of  the  British  Commis- 
sioners' lieport,  where,  however,  two  propositions,  not  three, 
are  formulated,  and  these  two  are  there  stated  to  be  the 
princijml  allegations  of  those  opposed  to  pelagic  sealing, 
not  to  represent  the  order  of  importance  in  fact.  The 
actual  order  and  wording  of  the  headings  found  in  the 
British  C  unmissioners'  Keport  under  the  chapter  on  pelagic  Page  97  etiej. 
sealing  is  as  follows; 

(«.)  Oi  igin  and  Development. 
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(6.)  Mi'tlioda. 

((!.)  I'loijoition  of  Soiils  lost.  * 

((I.)  CoinpoHition  of  Ciitcli. 
(e.)  r'ntiiro  of  the  Industry. 

Tlic  first  subject  selected  for  atteinptod  rebnttrti  is  thuH 
exiu'csscd  in  tlie  Coiiuter-Ciiso  of  the  Tuited  States: 


PnsoSl. 


British  Pom 
iiiisMiiincrs'  Ur 
I)iirt,  piira.  23. 


*'l.  Tkat  the  po'centftfie  of  female  seals  in  the  pelagic  catch 

is  not  largeP 

In  the  openiiifj  paragraph  below  tliis  headinjf,  is  fouiul 
one  of  numerous  instanees  of  insinuations  as  to  motive  on 
the  part  of  the  Britisli  (Joininissioners  for  which  I  here  is, 
in  fact,  no  Juslitication.  Tart  of  tlie  evidence  printed  by 
the  liritisii  Commissioners  is  characterized  as — 

H()cii11(mI   "eviilenco,"  allfiged  to  have  l)epn  ohtuiiicd  from    Inrliiiii 

Liiiiteis iintl  in  which  there  is  a  ciirftul  nvoUhiuco  of 

uiinieH  of  iiiforinnnts. 

lint  on  the  next  pajjo,  tite  statement  by  the  same  Com- 
missioners respecting  the  possible  existence  of  self  interest 
in  some  of  the  witnesses  examined  by  them,  is  en- 
106  deavoured  to  be  employed  as  a  means  of  minimi/ing 
the  imi)ortan(e  of  that  part  of  the  evidence. 

It  is  scarcely  necessary  to  state  that  the  British  Com- 
missioners did  not  consider  it  their  mission  to  i)rocure 
sworn  evidence  on  all  snbjects  investigated  by  tiiem. 
Their  mission  was  purely  scientific  and  pra(!tical,  and  on 
leferring  to  the  first  part  of  their  liejun't,  it  will  be  found 
that  they  fully  recognized  this  fact.    They  write: 

It  may  bo  ohsprved  fartlior,  that  in  obtaining  evidence  from  porsons 
of  exiiericnro  or  knowh'djj;o  of  tlio  snbjoet,  we  adojtted,  in  }^t!nt>ral, 
the  inlornial  plan  of  free  interviews  and  indt'imnih'nt  conversation. 
In  this  way  we  accjuircd  very  distinct  and  trnstworthy  kuowledgt;  of 
their  opinions  and  experiences. 

In  so  doing,  they  followed  the  same  plan  with  that 
adopted  by  their  coileagues  from  the  United  States,  who 
similarly  write: 

Uiiitort   Stiiiis      Altiiongh  the  testimony  gathered  by  ns  on  this  and  other  points 
Case, pp.334, iiii").  was  not  H'iven  nndor  oath,  its  valne,  in  onr  judgment,  is  not  in   the 

least  lessened  by  that   fact In  short,  the   investitjation 

was  condncted  precisely  as  it  would  have  been  had  the  question  been 
one  of  scientific  rather  than  diplomatic  importance. 

The  only  difference  wlii(;h  must  be  noted  between  the 
procedure  of  the  British  and  United  States  Commission- 
ers, is  that  indicated  in  the  last-(pioted  remark,  i.  e.,  tliat 
the  United  States  Commissioiu'rs  api)ear  to  have  regarded 
the  qtu'stions  examined  by  them  rather  as  of  diplomatic 
than  as  of  scientific  imi)orvance,  though  adopting  a  scien 
tific.  method  of  investigation. 

There  can  be  no  doubt  that  in  both  cases,  if  further 
particulars  respecting  the  evidence  collected  should  be 
required,  these  can  be  supplied  by  reference  to  the  notes  of 
interviews,  tS:c.,  held  by  the  respective  Commissioners  at  the 
time;  and  it  is  submitted  that  statements  made  in  good 
faith,  and  respecting  matters  of  fact  ov  evi<lence,  should 
be  accepteil  as  true  to  the  best  of  the  knowledge  and  belief 
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of  tho  rnininissioners  spociiilly  iipintintcd  to  iiivcstifjafe 
tlic  siih>'(t,  wlietlit'i'  those  of  (ircut  Britain  or  tliose  of  tho 
I'liititl  States. 

It  is  perhaps  unnecessary  iifjaiii  to  draw  attention 
107  to  tlie  manner  in  whieli  a  few  words,  separated  from 
tht'ir  context  and  incorporated  in  a  new  sentence, 
maybe  nnnk'  to  convey  a  false  impression;  but  another 
instance  of  this  occurs  in  the  partieidar  i)aj;'e  of  the  Uiuted 
States  (.'onntt'r-Case  here  dealt  with.  The  British  Com- 
missioners write: 

Aiwl  while  it  in  not  mdhilniiicd  that  tho  evidence  of  mu-h  ])ra('ti(Hl  Brltisli  ("om- 
sen  Ids  JM  cntiii'lv  nut  i  lie  lined  l»y  iiKitives  of  ]MTsonal  iiitcrt'Ht,  it  iiiiiHt  '"isi*ii"i<'i'f  Itu- 
lie  i!viiii;iit  lliat  tlif.sL'  mull  iiiiow  iiioro  im  the  stil)jeci  than  any  otiifi-.s.  '""  '  '""'''   '   ' 

This  statement  is  employed  in  the  following  manner  in 
the  Counter-Case  of  the  Cnited  States: 

'IJie  sccdiid  cla.sa  of  testimony  ])iii8euted  to  aiiHlain  the  ponilion  of  the     I'liiird   Sfntcs 
HfjtinI  is  olitaiiii'd  fvnni  sworn  statements  of  Canadian  sealers,  wliicli  '-'"ii"  i^rCase, 
tlie  Commissioners  admit  are  not  "  entirely  untiuctured  by  motives  of '*"     ' 
jiersonal  interest." 

On  the  next  jiaj^c  we  lint?  the  evidence  cited  by  the 
Uritish  Commissioners  further  characterized  as  admittedly 
unlntNticDrtlnj. 

Kcfei  rinj;  to  the  i)roportion  of  females  taken  in  tlie  i)elaj>io 
catch,  and  evidence  on  this  point  presented  by  the  British 
Commissioners,  objection  is  nnide  on  the  part  of  the  United 
States  that  this  evi(leiu:e  varies  greatly  in  dilferent  cases. 
The  ]>iitisli  Commissioners,  however,  particularly  uote  this 
very  point,  writing: 

It  is  only  natural,  and  is  entirely  in  accord  with  what  mi.uht  he  Rri»i«h  Com- 
expected,  that  tho  jn'oport ions  of  seals  Ity  .•^exes  and  a<;es  should  be  "i'-'*^'""'''''  '><'• 
fouinl   to  ditier  very   eoiisi(!eral)ly  iu   diii'ereiit  in.staines,  e\cu  in  a '"'^''    '';"'''•,*',.* 


s  nulo  year,  in   conformjty  with   ihe  dates  or   plaet'tJ    in    whi( 
jrreater  jiroiiortiou  of  any  jjartieiilar  catch  was  becured,  and  the  kind 
of  seals  in  eacli  case  fallen  iu  with. 

And  add : 

The  very  fact  that  these  statements,  thongh  taken  at  different 
times,  and  while  varying  considerably  from  tho  ])oi'ut  of  view  of 
numerical  jiroportions,  tally  very  well  iu  the  main,  one  with  another, 
is  an  inherent  proof  of  their  credibility. 

The  ensiling  argument,  directed  against  this  evidence, 
and  in  which  it  is  endeavoured  to  contiast  it  with  the 
statement  that  the  methods  and  practices  on  the  rribylolf 

Islands  have  resulted  in  the  existenceof  a  large  sur- 
108      plus  of  females,  is  based  on  various  assumptions, 

and  is  difficult  to  follow,  as  these  assumptions  are 
not  set  out.  The  most  imjtortantof  them,  however,  ap])cars 
to  be; — that  the  pr()|)ortiun  between  males  and  females  in 
the  catch  of  any  vessel  should  represent  the  average  pro 
])ortion  of  males  and  females  existing  everywhere,  or  at 
the  least  tlmt  a  mean  of  the  catches  sliould  rei)resent  such 
average.  The  exjdanations  given  iu  the  British  Commis- 
sioners' Keport  (some  of  which  have  just  been  quoted),  are, 
however,  sufficient  to  show  that  the  lirst  is  not  a  reasonable 
hypothesis;  while,  as  to  the  second,  it  is  quite  conceivable 
that  i)elagie  sealing,  might,  as  a  whole,  be  carried  on  at 
such  limes  or  in  such  places  as  to  include  a  relatively  very 
great  proportion  of  any  particular  age  or  sex  of  seals. 


^,         See  ulao  paia. 
tilt'  048. 
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Ilritlsli    c'oiin- 
tcrc.'uso,    p.    1U8 


i;>i>ge83-  Tlie  fuitlicr  statcjinnit  made  by  the  British  CommiRsion- 

er8,  to  the  etl'eet  that  an  abiiorinal  abundance  of  tenia ius 
obtains  at  tlie  present  time,  is  chara<'terized  as  not  substan- 
tiattHl  by  facts  advanced  by  the  CoMinii.ssioners.  The  facts 
relied  u|>()n  are,  it  is  true,  not  recapitulated  in  this  particu- 
lar part  of  tl»e  Kepoit,  but  in  Chapter  IV  (p.  Ill  vt  acq.) 
anii)le  details  on  this  subject  will  be  found. 

r»ut  this  is  still  more  clearly  shown  by  a  comparison  of 
the  possible  number  of  sk'ns  of  bearing  females  contained 
in  the  whole  North-west  catch  for  twenty  years,  as  included 
in  tiie  British  Counter-Case.  This  possible  proportion  is 
inn(!h  lower  than  that  given  in  the  statements  of  sealers 
quoted  by  the  British  Commissioners,  which  statements 
refer  to  the  past  few  years  oidy. 

In  addition,  in  the  Counter  Case  presented  by  the  British 
Government,  noti(;e  is  taken  of  the  great  number  of  barren 
females  now  found  at  sea,  a  fact  directly  bearing  out  the 
evidence  of  other  kinds  already  obtained  on  this  subject. 

As  to  the  nature  of  the  "proof"  otfered  in  the  Case  of 
the  United  States  respe<!ting  the  number  of  female  skins 
contained  in  the  pelagic  catch,  remarks  have  already  been 
made  in  the  British  Counter-Case  such  as  to  show  that  this 
is  entiiely  inctinclu.sive  and  untrustworthy. 

To  corroborate  the  assertions  made  in  the  Case  of  the 
United  States,  Ca])taiu  Hooper,  M.  Malonavonski,  ^Ir. 
Grebnitsky,  and  Messrs.  C.  W.  Martin  and  Sons  are  now 

further  ad  lucked. 
109  The  United  States  revenue  cutter  "Corwin,"  Cap- 
tain Hooper,  was  occupied  for  twenty-six  days  in 
hunting  seals  during  the  summer  of  1H9L*.  The  whole 
number  of  seals  killed,  however,  appears  to  have  been 
forty-one,  a  result  so  small  as  to  evidence  either  inexperi- 
enced or  incompetent  hunters.  Of  this  number,  twenty- 
nine  are  stated  to  have  been  females,  a  i)roportion  which 
doi's  not  dilfer  very  largely  from  that  given  by  several  of 
the  pelagic  sealers,  but  which  upon  so  small  a  total  num- 
ber means  little  as  compared  with  the  experience  embodied 
in  their  statements. 

It  will  further  be  observed,  on  turning  to  the  Table  pre- 
pared by  Captain  Hooper,  that  nearly  half  (nineteen)  ol  the 
seals  taken  were  obtained  within  20  miles  of  the  Pribyloff 
Islands,  and  that  no  data  are  given  as  to  the  time  occupied 
in  the  capture  of  seals  at  different  distances  from  the 
island"^,  such  as  to  show  what  the  respective  projmrtions 
of  males  and  females  might  have  been  in  the  case  of  com- 
mercial sealing.  Neither  is  any  statement  made  to  the 
efl'oct  that  seals  were  taken  impartially,  as  met  with. 
Page  83.  M.  Maloiiavouski  is  next  cpiotcd  as  atlirming  that  over 

90  per  cent,  of  L*,700  skins  taken  from  vessels  soi/ed  in  the 
vicinity  of  the  Commander  Islands  were  those  of  females. 
His  eviden(!e  on  this  subject  will,  however,  be  found  to  be 
of  the  ujost  indefinite  character. 
ibiii.,  p.  .174.  Mr.  Grebnitsky  is  next  ij noted  as  afllrming  that  96  per 
cent,  of  the  seals  taken  at  sea  are  females !  This  gentleman 
has  had  long  experience  as  Superintendent  of  the  Com- 
mander Islands,  and  any  statement  made  by  him  must  be 
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received  with  respect,  but  we  may  be  i)ai(loiied  for  doubt- 
ing such  a  statement  as  that  here  attriliutcd  to  him,  pur- 
ticuhirly  as  it  is  unsupported  by  any  details  of  fact,  aud 
is  entirely  in  opposition  to  other  evidence. 

Messrs.  0.  VV.  Martin  aud  Sons  are  next  referred  to  re- „,"V''„!L?*'"5 
specting  the  sex  of  a  lot  of  1,U28  skins  su])p()sed  by  them  tion  wub  the 
to  have  been  taken  at  sea,  an<l  received  from  ^*etropauI^v-''""'J.ft|"h}j''jy: 
ski.  It  is  stated  that  these  were  part  of  the  2,700  skins'o' t,';***!.  apimii. 
seized  by  Russian  crui/ers  on  the  Asiatic  side  of  tlie  Pacific,  ani^'UiiV  ?i^il 
and  upon  which  Messrs.  Malonavonski  and  Cirebnitsky^^f^'**  •^a»e«  p- 
based  their  statements.  Messrs.  Martin  and  Sons,  how-  liiuiMii  (,<,iiu- 
ever,  give  the  percentJige  of  females  at  83.7«J;  of  males, ''"^ '■"*'■  p^^*- 
1.G6;  and  doubttul,  14.58,  though  M.  Malonavonski 

110  had  allirmed  that  an  expert  found  no  dijjicultfj  in  sep- 
arating the  male  and  female  skins  in  the  original 

lot  of  2,700. 

Lastly,  certain  depositions  of  a  Mr.  Behlow  are  referred 
to  in  this  connection,  in  which  he  professes  to  separate  nude 
and  fcnmle  skins  contained  in  certain  relatively  small 
catches  brought  to  San  Francisco  in  18!(2. 

It  will  Nulisefjuently  be  shown  that  the  statements  and  jj^^^^pp*"^** 
depositions  of  tliis  witness  are  wholly  untrustworthy. 

Reviewing  the  evidence  brought  forward  on  the  part  of  P"y"W- 
the  U idled  States  in  their  Counter-Case  on  the  subject  of 
the  proportion  of  females  in  the  pelagic  catch,  we  may,  at 
the  least,  set  the  statements  of  the  few  witnesses  cited, 
against  those  of  a  like  number  of  witnesses  representing  a 
similar  number  of  seals  among  the  numerous  witnesses 
cited  by  Great  Britain.  The  whole  number  of  seals  spoken 
of  by  Captain  Hooper  is  too  small  to  enable  any  just  deduc- 
tion to  be  arrived  at;  while  the  other  witnesses  referred  to 
by  the  United  States  are,  without  exception,  interested  iu 
the  industry  of  sealing  upon  the  breeding  islands,  and, 
thei-elore,.it  may  reasonably  be  supposed,  likewise  interested 
in  decrying  all  sealing  at  sea. 

It  has  already  been  stated  (p.  104)  that  the  killing  of 
females  jjcr  se  is  not  adiintted  to  be  reprehensible,  while  the 
complete  analysis  of  the  skins  resulting  from  the  pelagic 
catcii  during  the  past  twenty  years,  shows  conclusively  that 
not  over  38  per  cent,  of  these  could  by  any  possibility  have 
been  bearing  females.*  It  has  further  been  stated  ^^''"^  ,„'''|!,'1.'V '»"" 
one  of  the  most  important  objects  of  any  regulations  which  pmV/|iiu'a%o. " 
may  be  proposed  is  that  of  eliminating  the  last-mentioned 
element  from  the  pelagic  catch. 

Under  the  circumstances  mentioned,  it  can  be  of  little 

utility  to  pursue  iu  detail  any  controversy  respecting  the 

compositiiui  of  various  individual  small  lots  of  skins  such 

as  there  cited  on  the  part  of  the  United  States,  eveu 

111  if  the  sexes  included  iu  them  had  been  correctly  deter- 
mined,aud  thesubject  may  rightly  be  dismissed  here. 

*  At  p.  200  of  the  Hritish  Counter-Case  this  fiKore  is  kivi-ii  ut  50  per 
cent.,  but  the  ciilcnlatioii  there  aiveu  is  banod  n]i(in  tlie  ussiiiiiiitioa 
of  only  15  \)vr  rent,  of  the  c»t(!n  bnitig  miilcfl,  and  tliJH  perctntiig* 
occurrin;x  iiniroruily  tlirouKliont  the  wliole  bulk.  As  a  matter  of  fact, 
tliere  are  20  p«*r  r«iit.  of  tli«  catch  vviiich  are  too  lari;*^  to  be  tlio  Nkiut 
of  Iciniilefl.  The  ligiire  above  given  is  based  uu  a  roculculutiuu  admit- 
ting tliis  uoirectiuu. 
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The  se<()n(l  proposition  formulate*!  for  denial  by  the 
ITiiitcd  Elates  Ih  iu  their  Cuuuter-Caise  presented  us 
follows: 

*'2.  T/iut  peldfiic  8eali;i(}  in  Bchrhuj  Sea  is  not  so  destructive 
to  scat  life  as  yeUnjie  scuUikj  in  the  North  Facijic.^^ 

The  statement  here  attributed  by  the  United  States  to 
■  tlu!  iiiitish  (Joniiiiissioncrs  was  not,  however,  made  by  them. 
Tiiey  have  stated  that  the  spring'  eateli  was  nun-e  destnie- 
tive  than  any  otiier  in  proportion  to  the  number  of  skins 
obtained;  but  the  sprin<;eatch  is  not  the  equivalent  of  the 
entire  eateh  made  to  the  south  of  Hehring  iSea,  which  em- 
braces much  of  the  summer,  and  lasts  till  about  the  end  of 
June.  The  statement  actually  nnide  by  the  British  Com- 
missioners, as  employed  as  a  basis  of  arji^ument  in  the 
United  States  Case,  is  therefore  not  only  inverted,  but 
substantially  changed. 

The  circumstance  tliat  practically  no  gravid  females  are 
taken  by  pelagic  sealers  in  Hehring  Sea  is  characterized  as 
an  ^'assuin]>tion  "  of  the  British  Commissiouers,  though  it 
rests  on  ample  evidence. 

The  (luestion  as  to  the  killing  of  females  in  milk  in  Beh- 
ring^'  .1,  and  the  etlect  of  this  upon  i)ups  on  shore,  next 
allinkMl  to  in  the  United  States  Counter-Case,  will  be  dis- 
cussed in  connection  with  the  more  detailed  treatment  of 
this  subj<'ct  found  in  foHowing  pages  of  the  Counter-Case 
of  the  United  States. 

The  argument  advanced  iu  this  page  of  the  United 
Slates  Counter-Case  against  the  general  i)roposition  at  the 
head  of  this  Cha]>ter,  depends  on  a  series  of  assum])tions, 
to  dismiss  which  is  unne(;essary,  because  they  have  else- 
where been  treated  at  length.  The  fallacy  that  the  killing 
of  females  is  in  itself  reprehensible  appears  to  underlie  the 
statements,  but  it  is  in  addition  apjtarently  assumed  that 
all  fenmles  met  with  at  sea  are  fertile,  i.  e.,  tlnit  there  are 
no  virgin  or  barren  females;  that  in  stating  the  i»erird  of 
gestation  of  the  fur-seal  as  nearly  twelve  months,  full 
twelve  months  is  meant;  that,  for  instance,  eleven 
111}  months  would  not  he  "nearly  twelve  months,"  that 
all  females  are  covered  on  laud,  and  that  a  female 
just  fertilized  may  be  described  as  a  "gravid  female," 
the  injury  to  seal  life  Ijeing  equally  great  in  the  killing  ot 
each  class. 

It  is  next  asserted  that  the  "designed  inqdication"  ot 
certain  statements  nnide  by  the  British  Commi.»<sioners  is 
to  show  that  "  very  few  nursing  fenndes  are  taken  by  pe 
higi<!  sealeis,"  and  is  based  on  "i)ure  assumption,"  a  refer- 
ence being  given  to  para.  049  of  their  Heport.  But  in  the 
immediati'ly  i)reccMlingi)ara graphs  of  the  Beport,  proof  has 
been  adduced  t<»  this  effect,  and  further  proof  is  brought 
'  forwanl  and  discussed  in  the  Counter  Case  of  Great  Brit- 
ain aiul  its  Appendices  to  the  same  effect,  and  to  tlie 
etfect  that  such  few  females  in  milk  as  may  be  killed  in 
Belli ing  Sea  are  often  "running  dry."  It  is  also  shown 
that  their  presence  at  sea  may  be  accounted  for  by  various 
causes  of  disturbance  ux)ou  the  breeding-islands,  in  most, 
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if  not  in   all  cases.    The  evidence  of  Captain  Hooper, 
referred  to  in  this  connection  by  the  United  States  (on  the    rniiwi  stat.s 
strength  of  the  forty  one  seals  killed  by  him),  in  showiny  '^|"'.';',,'■,^|'"2l°' 
that  a  considerable  piojHution  of  seals  in  milk  killed  were 
200  miles  from  the  Pribylotf  Islands,  goes  far  to  prove  that 
at  least  this  proportion  of  such  seals  could  no  h)nger  have 
had  any  interest  in  or  regular  connection  with  those  islands,    nritiRh  com- 
and  tends  to  substantiate  the  remarks  made  by  the  Hritish  pm7  pl»'ra*;iu.  * 
Commiassioners,  and  those  in  the  Counte:-Case  of  Great    »ri''«h  <''"•" 
liritain,  on  this  subject,  ant 

On  this  and  following  pages  of  the  United  States  Counter-  I'nge  sa. 
Case  ^to  p.  JK{),  an  extended  notice  is  given  t«  the  iiivcsti 
gatioiis  of  the  British  Commissioners  on  the  subject  of  the 
mortality  of  young  seals  in  1>S{)1.  Cart  is,  however,  lirst 
taken  to  describe  these  examinations  as  *'  cursory."  The 
Commissioners  are  repi'eseiited  as  endeavouring  to  ''sup- 
port a  position,"  and  it  is  added : 

It  is  evident,  from  tlie  efforts  made  and  the  thoorios  ndvanrrd  to 
explain  tliis  mortality  tiiat  tlio  (^'oininissioiicrH  considered  tlic  pri'snice 
ot  these  bodies  primd  facie  evidenue  of  the  fnct  they  eudeavoiir  to 
disprove. 

Introductory  remarks  of  the  above  character  scarcely 
lead  to  the  belief  that  any  impartial  discussion  of  the  facts 
noted  and  commented  on  by  the  British  Commission- 
113      ers  is  intended.    This  is  fully  borne  out  by  what  fol- 
lows.    It  is  stated: 

These  ofBoials  [the  Commissionorsl  have,  through  some  stranjje 
circiinistaiiic,  been  led  into  the  Iteliof  that  thov  w»vo  thtf  first  to 
observe  tiiis  niortality  ainon<r  tho  pups  on  the  rookeries,  from  which 
belief  thoy  draw  the  iiiforouce  that  "tlitt  death  of  ho  many  yoiiiig  seals 
on  the  islands  in  1S91  was  wholly  exceptional  and  uuprecoilentid." 

The  explanation  given  in  para.  34(5  of  the  Britisli  Com- 
missioners' lieport  is  sufticient  to  show  that,  in  so  far  as 
they  could  ascertain  by  imiuiry  u))on  the  islands  in  IHOl, 
they  were  the  tirst  to  observe  and  comment  on  the  mor- 
tality in  question.  But  if  further  evidence  be  required,  it 
will  be  f«)und  that  Mr.  J.  Stanley  Brown  says: 

Bytln!  time,  the  British  Commissioners  arrived  [  J8th  .Inly"|  the  dead  Unitori  stntrs 
pups  wore  in  snllicient  abundanoe  to  attract  their  attention,  and  they  '^"'".  ^I'l''  "'''", 
are,  I  believe,  under  the  impression  that  they  lirst  discovered  them.      ^"      '' 

In  a  foregoing  i).art  of  the  same  paragraph,  however, 
Mr.  Stanley  Brown  had  said : 

In  the  latter  pari  of  July  1891  my  attention  was  railed  to  a  sonreo  of 
waste,  the  ellicieney  [<*/«]  of  which  was  most  staitlinj^ly  illu.strated. 

But  Mr.  Milton  Barnes,  special  c!n])l()y(^  of  the  United 
States  Treasury  on  St.  Paul  Island,  is  (except  in  regard  to 
date)  even  more  detinite  on  this  point.     In  a  deiiosition    ibid.p.ioi. 
furnished  by  him,  and  included  in  the  A])pendix  to  the 
United  States  Case,  he  says: 

One  day,  dnrinji  the  latter  part  of  Anp^nst  or  fore  part  of  Rej)teinber 
last  (exact  date  forgotten),  Colrtnel  .Joseidi  Murray,  one  of  the  Treas- 
nry  Agents,  and  myself,  in  company  with  the  British  ConimisMioiicrs, 
8ir  (loorne  Baden-l'owdl  and  Dr.  Dawson,  by  boat  visited  one  of  the 
seal  roolteries  of  that  islanil,  known  as  Tolstoi  or  Knjjlisli  Bay  <)u 
arriviii}?  there  our  attention  was  at  once  attracted  l>y  the  excessive 
number  of  deudBoal  pups,  whose  curousaes  lay  scattered  profusely  over 
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tlio  broPiliiig-(a;i(nincl  or  Band  linaoh  bi»nlpring  the  rookery  proper,  and 
cxtcniliii;;  into  \\w  borilcr  of  the  rooKt^y  itsrlf,  'J'lie  ttraiiye  sight 
ocratiuiicd  much  sitrmiie  at  the  time  a»  to  the  piobabte  caute  of  it. 

Mr.  Barnes  tlion  states  that  some  days  afterwards 
Page  88.         114      lie  went  with  Mr.  Fowler  to  Tolaviua  rookery,  where 
he  found  similar  conditions  with  respect  to  mortality 
of  young  to  prevail.    IJe  adds: 

United  sintes  This  fondition  of  the  rookeries  in  this  rogard  was  for  sonifl  timo  a 
f'""*-  Apiieiiilix,  coninion  to]ti(;  of  convertiiition  in  th<i  villiijjo  liy  till  parties,  including 
vol.  ii,  i>.  loa.        jiip  ,„Qrg  intelligent  ones  among  tlio  natives.  &c. 

rago87.  The  evidence  referred  to  on  this  page  of    ..lit  United 

States  Counter  Case  to  endeavour  to  show  the  oeeurrence 
of  an  annually  increasing  number  of  dead  pups  since  iSHf), 
has  already  been  treated  in  the  Counter-CJase  of  Great 
liiitain,  p.  208  et  seq.,  atid  has  been  there  shown  to  be 
wliolly  inconclusive  in  that  respect,  and  to  rest  on  erro- 
neous statements. 

The  extracts  above  given  are  alone  sufficient  to  show 
that  the  mortality  in  18!il  was  uni»recedented,  as  stated  by 
the  l^ritish  Coinndssioners;  and  that  it  had  not  existed,  as 
allirnied  by  the  United  States,  for  "several  years." 

The  statement  as  to  the  existence  of  the  opinion  on  the 
islands  that  pups  had  died  in  former  years  becau.se  of  the 
killing  females  at  sea,  is  endeavoured  to  be  supported  by 
the  retrospective  affidavits  already  dealt  with  in  that  part 
ol  the  British  Counter  Case  above  referred  to. 
Page*  88,80.  .Much  stress  is  here  laid  on  the  discovery  of  two  passages 
in  previ(ms  Kejmrt.s,  in  which  H.  11.  Mclntyre  and  J.  II. 
Monlton  have  made  general  statements  to  the  effect  that 
killing  females  at  sea  resnltbvi  in  death  of  pups  on  theislands. 
Ho  facts  or  instances  are  cited  in  support  of  these  state- 
ments, to  which  no  imjwrtance  was  attached  at  the  time, 
and  to  which  attention  has  only  now  been  drawn.  They 
are  now  brought  prominently  forward  for  the  purpose  of 
niiiintaining  that  thecauseof  the  mortality  of  pups  in  1891 
alleged  by  the  United  states  had  long  been  recognized.  It 
is  there  said  : 

Thia  <>xi)lanation  [d^ath  of  mothcrsT  of  the  cnnso  of  drath  of  pup 
seals  is  not  reeogni/.ed  by  the  Report  except  to  contradict  it. 

As  a  matter  of  fact,  the  explanation  referred  to  is  dis- 
cussed in  some  detail,  and  is  found  to  be  untenable  by 
reason  of  the  date  of  the  mortality,  and  on  otlier  rational 
and  fully  explained  grounds. 
Kespecting  the  causes  of  death  of  young  suggested  as 
I)robable  by  the  British  Commissioners: 
115  (ff.)  This  isdescribcd  in  the  United  States  Connter- 

Ca.se  as  "<lrivingand  killing  of  mothers."  But  while 
the  British  Commissioners  state  that  it  is  quite  possible 
tliat  i'enudes  were  driven  from  their  young,  and — 

though  turned  away  from  the  killing-grounds  ....  never  after- 
wards fouml  their  way  l»ack  to  tiieir  original  breediug-pluces,  but 
ei liter  went  ot)'  to  sea  or  landed  elsewhere, 

they  do  not  allege  that  the  females  so  driven  were  killed. 
]\lessr8.  J.  Stanley-Brown  and  VV.  fl.  Williams  are  referred 
to  as  stating  that  no  drives  were  made  (iu  1891)  nearer  to 
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one  of  tlio  rookpiies  (Tolstoi)  on  am\  about  wljich  dend 
pupa  were  Hpecisilly  obsiTVf'd  by  tlie  BiiiiKti  CoiiiniissioinTS 
(ill  181)1)  tliaii  ail  estiiiiaU'd  distance  of  a  quarter  of  a  mile. 
No  evideucc  i»  jjiveii  to  sliow  tbat  tlio  collection  of  tlie 
ilrivea  wan  limited  to  tbis  distance  from  tbe  rookery,  nor 
is  it  stated  tbat  eitber  of  tliese  gentlemen  ever  saw  one  of 
tbe  drives  of  1891  collected.  AltbouH:li  tbe  drives  taken 
from  tbe  vicinity  of  Tolstoi  are  recorded  as  'irives  from 
<*  Middle  Hill,"  it  must  be  remembered  tbat  tbe  slopes  of 
Middle  mil  and  Tolstoi  are  continuous,  and  tbe  drivers 
doubtless  go  wbere  tbe  seals  tbey  were  instructed  to  pro- 
cure could  be  obtained. 

{b.)  Ep'uitmic  Diftecute. — Tbis,  it  is  stated,  is  treated  of  in 
tbe  United  States  Case.  It  is,  bowever,  in  tlie  iilace 
cited,  merely  stated  tbat  no  sickness  bad  been  previously 
observed  among  tbe  seals  on  tbe  Pribylotf  Islands,  aud 
tbat  no  dead  adults  were  found.  Tbe  HritisbComiiiissioti- 
crs  tbemselves  make  a  statement  identical  witb  tbe  first 
(para.  iili).  As  to  tbe  second,  it  does  not  necessarily  follow 
tbat  an  epidemic  fatal  to  youug  animals  sbould  be  equally 
fatal  in  tbe  case  of  adults. 

(c.)  Crmhiug  of  Pups  in  Stampedes. — Tbe  assertion  made 
by  tbe  United  States  tbat  noeviileiice  is  given  by  tbe  Brit- 
isli  Commissioners  under  tbis  bead  is  incorrect.  Tbe  Com- 
missioners qm)te  statements  from  Bryant  (Allen's  Mono- 
grapb)  and  Baron  Nordenskjiild  as  to  tbe  facility  witb 
wiiicb  stampedes  may  be  caused,  and  tlieir  results.  If 
turtber  evidence  as  to  tbe  general  timidity  of  tbe  animals 
is  required,  tbis  will  be  found  in  tbe  Britisb  Counter  Case. 

(</.)  Rnids. — Tbe  possibility  of  tbe  occurreiu'C  of  raids 
is  not  directly  denied  by  tbe  United  States,  tboujib 
110  statemeuis  are  made  for  tbe  purpose  of  miniini/.ing 
tbeir  probability.  It  is  furtber  asserted  tbat  as  tbe 
dead  pups  were  found  at  several  rookeries,  several  distinct 
raiils  would  be  required  to  account  for  tbeir  occurrence. 
It  will  be  found,  bowever,  tbat  large  numbers  of  <lead 
j)ui)s  were  <liscovered  npcm  two  rookeries  only,  botb  on  St. 
Paul  Island,  as  explained  by  tbe  Britisb  Commissioners. 

Tbe  facility  witb  wbicli  raids  niiglit  be  made  witbout 
any  knowledge  on  tbe  part  of  tbe  guardians  of  tbe  islands 
is  illustrated,  bowever,  by  tbe  following  facts  referiiiig  to 
raids  made  in  181K)  and  1891,  wiieii  more  tban  ordinary 
precautions  against  raids  were  taken. 

Tbe  master  of  tbe  "Cballeiifie"  and  two  of  bis  crew 
describe  at  lengtli  a  raid  on  St.  George  Island,  of  wbicb 
notliing  was  known  at  tbe  time  it  was  made. 

One  of  tbe  crew  of  tbe  "Borealis"'  gives  an  ac^rount  of 
tbe  raid  of  tbat  vessel  on  Zapadnie  I{o(»kcry,  St.  Paul 
Island,  wliile  a  cutter,  wbose  li^-bts  couM  be  seen,  was 
ancbored  witliin  2  miles  of  tliem.  Tbe  raid  was  suc- 
cessfully nuide  witbout  anytbing  being  known  of  it  on  tbe 
islands.  Tlie  same  rookery  was  raided  in  tbe  autumn  of 
181)0  by  tbe  "Adcle,"  and  uotbing  was  kiiown  of  tbe  raid 
by  tboiie  on  tbe  islands. 
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Coloiu^l  Munay,  in  an  affidavit,  rofer.s  to  the  two  first 
nuMitioiied  raids  a.s  if  the  jteople  on  tlie  ishiiids  liad  bocii 
coffuhawt  of  them  at  the  time,  and  jm  if  one  vessel  iiad 
been  at  once  seized,  and  the  otiier  but  a  short  time  after 
wards,  but  a  reference  to  the  passages  cited  will  show  tliat 
the  raids  mentioned  only  became  known  to  the  authorities, 
indirectly,  months  after  their  occurrence. 

The  bodies  of  pups  examined  by  Dr.  Ackerly  were,  as  he 
admitted,  too  much  decomposed  for  a  correct  autopsy. 
Tliey  were,  further,  those  of  pups  which  had  died  in  Sep- 
tember 18'.)1  ^vhen  no  sealing-ves.sels  remained  in  Hehring 
Sea. 

The  body  of  a  pup  found  dead  by  tlie  British  (commis- 
sioners was  examined  by  Dr.  Giinther.  Tliis  was  in  good 
condition,  preserved  in  alcohol.  Dr.  Giinther  was  unahlo 
to  decide  whetlier  the  absence  of  food  or  the  condition  of 
respiratory  organs  was  the  primary  cause  leading  to  death. 

Though  it  was  at  the  request  of  Mr.  Stanley  lirown  that 
Dr.  Ackerly's  examination  of  the  dead  pups  was  made  in 
I.SIH — and  he  was  the  Treasury  Agent  in  charge  of  the 
Pribyloff'  Islands  in  18913,  and  admits  that  in  that 
117  year  the  number  of  dead  pups  on  Tolstoi  rookery 
was  beyond  the  normal — no  record  is  found  in  his 
affidavit  of  an  examination  in  1892  of  any  of  the  dead  pups 
by  any  authority.  He  seeks,  however,  to  account  for  the 
unusual  mortality  in  1892  by  an  entirely  novel  expla- 
nation, in  which  he  states  that  the  pups  in  learning  to 
swim  had  become  exhausted,  and,  wandering  off"  and  ly- 
ing down  to  rest,  were  overlooked  by  their  mothers.  A 
coinjiarison  of  the  1892  photograjdis  of  Tolstoi  rookery 
witli  those  of  1891,  show  that  the  dead  pups  covered 
approximately  the  same  area  in  both  years,  and  were  the 
explanation  now  ofli'red  by  Mr.  Stanley-Brown  the  true 
one,  it  would  also  at^count  for  the  mortality  among  the 
young  seals  in  1891.  Mr.  Stanley-Brown,  however,  states 
that— 

the  location  and  tojiograpLic  character  of  tliis  rookery  have  uo  counter- 
psirt  elsewhere  on  the  JHland; 

ijiiiisii  Conn  but  as  dead  pups  were  reported  to  have  been  found  in  large 

(Ux^vXifp.''l'4oJl"Ulbers  on  an()ther  rookery  on  St.  Paul  in  1891,  and  Mr. 

Macoun  reports  as  many  on  Polavina  rookery  as  on  Tolstoi 

in  189J,  Mr.  Stanley-Brown's  explanation  can  hardly  be  the 

true  one. 

A  glance  at  the  photographs  which  accompany  the  Britiiih 
Counter  Case,  will  show  that  the  ground  on  which  dead  pups 
are  to  be  seen  on  Tolstoi  rookery  extends  along  practically 
the  whole  front  of  that  rookery,  and  at  the  time  the  photo- 
graphs were  taken  nearly  all  the  living  seals,  old  and  young, 
were  behind  this  area,  so  that  Mr.  Stanley -Brown's  state- 
ment that  he  has — 

seen  mother  Reals  go  up  the  entire  slope  seeking  their  pups 

may  be  taken  as  strictly  true;  but  as  they  must  have  gone 
up  this  slope  in  any  case,  it  can  hardly  be  taken  as  evidence 
that  the  young  ones  had  wandered  away  and  so  been  lost. 
But  if  it  be  true  that  the  pups  on  this  part  of  the  rookery- 
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fjround,  wliicli  must  be  passed  over  by  all  seals  going  to  any 
otiior  part  ot  it — 

lie  <ii)wn  to  rrst,  and  sh'op  and  are  overlooked  by  tlii'ir  inotburH  return- 
ing  i'runi  the  huu, 

no  better  explanation  vo\\h\  be  given  of  tiie  canse  of  the 
mortality  among  yonng  seals  on  those  ])arts<)f  the  rookciies, 
on  some  of  whicii  it  is  not  as  in  this  case  necessary  for  the 
mothers  to  cross  the  ground  upon  which  the  dead  ])ups 

occurred. 
118  The  statements  as  to  a  great  decrease  in  the  num- 

ber of  dead  pups  in  18!>li,  as  comitared  with  1H!M, 
made  by  United  States,  are  in  direct  coiitlict  with  the 
observations  of  Mr.  Macoun,  and  are  contr:idicted  also  by 
the  photographs  taken  in  l.Sl>2  when  comjiared  with  those 
of  1891. 

Mr.  Stanley-lirown  is  iiuoted  on  this  page  of  the  United 
States  Counter-Case  as  saying: 

Dead  pnps  were  as  eonH])icuun8  by  tlieir  infrequoncy  in  1802  as  by 
their  uunieriiiiHnc-.sB  in  l6iil. 

This  gentleman,  however,  left  the  Pribyh>tt"  Islands  on 
the  14th  August,  189li, 

13ead  pups  were  first  observed  to  be  numerous  an<l  pho- 
tographed on  Tolstoi  by  Mr.  Macoun  10th  August;  tluuigh 
photographs  taken  8th  August  by  Mr.  Mayniiid  show  that 
large  numbers  of  dead  pups  were  lying  on  that  rookery  at 
that  date. 

Mr.  Stanley-Brown  admits  that  in  1892  the  nund)er  of 
dead  pups  on  this  rookery  was  "beyond  the  normal."  He 
devotes  more  than  a  page  of  his  aflidavit  appended  to  the 
United  States  Counter-Case  to  eiuleavouriug  to  explain  it, 
in  the  manner  already  noticed. 

Colonel  Murray,  next  quoted  in  the  United  States  Coun- 
ter-Case, says: 

I  went  over  the  rookeries  carefully  looking  for  dead  pups.  The 
lai'gest  number  on  any  rookery  occurreil  on  Tolstoi,  but  here,  iis  on  the 
rookeries  generally,  but  lew  of  thoni  were  to  bo  Been  as  compared  with 
last  year.  This  was  the  lirst  time  in  my  four  seasons'  residence  on  the 
islands  that  tl.e  number  of  dead  pups  was  not  greater  than  could  be 
accounted  for  by  natural  causes. 

Colonel  Murray  gives  no  date.  That  his  visit  to  Tolstoi 
was  before  the  date  of  the  dei)arture  of  Mr.  Stanley-lirown 
from  the  islands  is  evident,  as  Mr.  Staidey-Brown,  as  above 
noted,  describes  the  mortality  as  beyond  the  normal. 

Mr.  A.  W.  Lavender's  statement  as  to  the  practical 
absence  of  dead  pups  on  St.  George  in  1892  coincides  with 
Mr.  Macoun's  observations.  The  same  circumstance  was 
particularly  observed  in  the  case  of  the  similar  mortality 
in  1891.  And  such  mortality  is  referred  to  in  none  of  the 
affidavits  in  Appendix  to  United  States  Case  which  refer 
to  St  Ceorge  Island  in  that  year.  This  circumstance,  in 
fact,  strongly  sui)i)orts  the  belief  that  the  mortality  in 
neitlier  year  could  have  been  due  to  the  killiug  of  mothers 
at  sea. 
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liritlKh  Conn 
tpr(.'upe,  Appuil 
dit.  voL  i,  p.  14&. 


Ibid.,  p.  146. 


Ibid. 


TTnlfed  State* 
CmiiitiTCiiBe, 
pp.  201-271. 


Page  n. 


British  r<mii 
ter  (''■  '.  Appcii 
dix,  vul.i,  p.  U8 


Pages  93, 94. 


Ill)  Professor  Kveniuuin's  stattMiiont,  iM'xt  quoted  in 

the  United  Htiites  (!<miiter(.'ase,  as  to  the  niunl)er 
of  dead  |iU|)s  on  I'olavina  nnikerj ,  refers  to  a  vi.sit  matle  by 
iiini  to  tiiat  rookery  early  in  the  season  (2L'nil  'Iiily),  in  com 
pany  witii  Mr.  Ma(;oun.  His  statement  of  numl)er  men  at 
that  time  practically  agrees  with  that  given  by  Mr.  Macoun, 
who  says — 

Professor  Evermann,  ....  who  was  with  me  at  tliis  time,  and 
wlio  coMiiti'il  120  <lciiil  pups,  tliou<r1it,  witli  ini>,  tliat,  if  so  iiiiiiiy  were 
to  liu  secti  lit  the  oiitor  vAgi'  of  tlie  rookory-Ki'iniMl,  the  whole  iiiiiii- 
hcr  must  lie  vory  Ki'<'-it^>  'Oxl  aliimt  a  luoutli  hitur  (20th  Atigiiat)  I  had 
aiii|ile  prciof  that  this  was  the  case. 

Mr.  Macoun,  however,  further  says  that  later  in  the  sea 
son  there  were  nearly  or  quite  as  many  deatl  pups  on  I'ola- 
vina  rookery  as  on  Tolstoi;  and  a  native  who  was  with  him 
at  the  time  of  his  visit  told  him  that  tlier<>  were  then  more 
dead  pu|)s  on  l*olavina  than  were  on  Tolstoi  in  18!U. 

J'rofessor  lilvermann  made  but  this  one  visit  to  I'olavina 
(L'L'nd  Jidy).     He  visited  Tolstoi  rookery  the  following  «lay 
(2;5rd  July),  and  tinally  left  St.  Paul  Island  (24th  July) 
more  thau  two  weeks  before  the  time  dead  pups  in  con 
8i«lerable  number  were  tirst  noted  on  Tolstoi  rookery. 

The  statement  made  in  the  United  States  Counter-Case 
to  the  etlect  that  sealing-vessels  were  not  jire.sent  in  Beh- 
ring  Sea  in  18J)2,  coincides  with  that  specially  adverted  to 
in  the  British  Counter  Case  (p.  21.'{);  but  it  is  maintained 
that  the  recurrence  of  a  like  mortality  of  pups  in  that  year, 
absolutely  conflrms  the  deductitm  arrived  at  by  the  British 
Comniissi(mer8  in  1801,  that  this  could  in  no  way  be  con- 
nected with  pelagic  sealing;  and  that  it  therefore  cannot 
be  interpreted  in  the  manner  now  endeavoured  to  be  done 
in  .he  Counter-Case  of  the  United  State.s. 

The  alleged  increase,  next  affirmed  in  the  United  States 
Counter-Case,  in  number  of  dead  pups  on  the  Commander 
Islands  in  late  years,  is  not  contirmed  by  Mr.  Macoun's 
inquiries  on  these  islands  made  in  1892.  No  such  increase 
was  admitted,  by  those  on  the  islantis,  to  have  occurred, 
thttugh  pelagic  sealing  had  then  for  the  first  time  been  prac- 
.  tiscd  to  a  considerable  extent  in  the  vicinity  of  these 

islands. 
120         It  is  next  stated  in  the  United  States  Gounter- 
Case  that — 

the  destrnctiveiiess  of  the  Bohrinj^  Sea  catoh,  as  compared  with  that 
in  tlie  North  Pacilic,  is  further  shown  by  the  relative  sizes  of  such 
oatrlies. 

With  the  object  of  endeavouring  to  prove  tlie  assertion 
just  (pioted,  attention  is  drawn  to  certain  Tables  contained 
in  the  Appendix  to  the  Uiiite»l  States  Counter-Case,  com- 
piled from  statistics  given  in  the  British  Commissioners' 
Report.  In  these  Tables  the  annual  totals  of  skins  are  cor- 
rect, and  the  proportions  taken  within  and  without  Behring 
Sea  are  also  correct, — the  number  of  vessels  is  correctly 
given  in  one  instance;  but,  as  the  average  catch  per  vessel 
and  per  d.ay  for  the  total  uuuiber  of  years  has  apparently 
been  obtained  by  the  erroneous  method  of  averaging  the 
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annnal  averages  given  by  tho  ('ointnissionors,  tume  of  those    ,TnitMi  sintni 

Hj;iin'H  are  correct.    Tlie  lollowiiig  coirectcd  Tallies  an'c ul  (';««n. 

therefiue  presented  to  tiike  the  place  of  those  giveu  iu  tho  Apiiuiiau.p.411. 
United  States  Counter  Case: 


Ttthlvn  of  Catchea. 
SPIUNC   ANI»  COAST  CA  ICnES. 


IsHO 

IH'.IU 

1891 

TotalH  and  iivorngtiH  for  three  j-e.irn 


v....  I.,.,  '  Axniiu'e 


Aveni':« 
Niiiiil  er 
per  Diiy. 


BKHItlNa  SEA  CATCHES. 


Tear. 

Niimher 

of 
VeHHula. 



16 
23 
4t 

NupiIht 
of  hkiuH. 

Aveniye 
Niinilier 

per 
VeHiinl. 

Aver:i!fo 
iNmiili'T 
jior  Uuy. 

1889            

IR.  4117 
IS.  IC.'i 

as.  sss 

lMi8 
7HB 
ImII 

in  1 

1  S'.IO 

l.i  I 

1891 .  -  -  - 

111  0 

Totala  and  nverages  lor  three  yearn  . 

8U 

H2.  r.5o 

753 

12.5 

121  But  when  it  is  attempted  to  deduce  an  averaf^e    i'ii^'e.s03,oi. 

take  ])er  diem  for  each  vessel  from  these  lliiures, 
several  important  considerations  are  lost  si<;ht  of.  It  is 
particularly  to  be  noted  that  the  conditions  are  such  tliat 
the  sealinj;  voyages  made  to  the  south  of  the  Strait  of  Kuea 
in  the  winter  and  earlj-  s^jring  would  not  in  themselves  be  rnited  stntei 
remunerative.  They  are  made  because  no  other  occupation  A',',|,'.|'„iixV'pp 
otlers  for  the  sealing-vessels,  while  a  certain  advanra,sie  is'.ii«.J47.  ' 
to  be  gained  by  going  early  to  sea,  and  thus  securing  the 
pick  of  the  i)elagic  hunters.  The  diagram  facing  p.  L'2  of 
the  British  Oommissioners'  Rei)ort  illustrates  tliis  very 
clearly.  The  circumstances  are  further  exi)laincd  in  para. 
rtHli,  and  iu  pnra.  13'J  of  the  same  Hei)ort,  wiiere  itissliown 
that  only  the  months  of  May  and  June  are  those  in  which 
large  numbers  of  skins  have  so  far  usually  been  taken  out- 
side Behring  Sea.  Thus,  a  daily  average  based  on  tho 
whole  time  during  which  a  scaling  vessel  is  at  sea,  of  wliich 
time  some  months  are,  as  a  rule,  l)arely  renmnerativc.  does 
not  afford  any  fair  comparison  of  the  number  of  seals  tnken 
in  a  given  number  of  days  witiiout  and  within  llcining 
Sea,  nor  of  the  "dcstructiveness"  of  the  caU:U  in  tiic  two 
areas.  Unfortunately,  the  methods  of  conducting  the 
industry  have  not  ciiiibled  data  to  be  obtained  upon  whicrh 
a  comparative  Table  of  monthly  catches  of  seals  at  sea  can 
be  drawn  up. 

The  third  proposition  formul.ated  by  the  United  States 
for  rebuttal  is: 


Page  94. 
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rnt!«H()i,()r>. 


llritlHh   Cnm 

llliNliltlllTN,     Kv 

]iorl.|i|i.M2,  014. 


I'acp  05. 


Iliillxli  ("om 
iiiisHidiirrs'  lie 
)tiii't,  paroH.  eiTi 


I'ago  99, 


nrifisli  Com 
niiMMiiiiKTs'  Ki> 
port,  parti.  027. 


"3.  Thfif  fhc  irante  o/m-nl  life  rrsiiltinii  /ro)»  prhffir  sraUnfj 

in  iiixifiuifivtint.^^ 

Stiitpinonts  c()IU'('t«'(l  by  tlu'  British  <'ominissioiK»rs,  nixi 
here  r«f(MTed  to,  wliicli  ;iss«M't  th«'  unniiiiniis  Iosh of  himIs  i)y 
])('lii(;i('  liiiiiters,  t'oiin  itartofH  f;«>iM'riil  (iiscii.ssion  of  losses. 
Tli«  liritisli  ComiiiissiniHTs  explain  tliat  tln'y  liavi'  bcoii  at 
pains  to  colle(!t  aii«l  rxsi  niiio  all  the  stattMnnits  upon  which 
a  theory  of  );i'eat  losses  at  sea  have  been  based  up  to  the 
date  at  which  their  Report  was  written  They  have  sum- 
tnari/ed  these  in  para.  (tl4  of  their  Heport,  thinking  it  bet- 
ter to  tra<u'  such  assertions  back  to  their  soni<'es,  rather  than 
to  depend  on  the  rhetorical  exjjressions  of  nt'ws|>apers,  «!te., 
which  afforded  at  the  time  the  only  other  basis  for  the  alle 
Ijations  of  extraordinary  losses  at  sea. 

122  In  pro«'eedin{r  to  set  out  the  testimony  of  persons 
who  have  actuiilly  eugii^jed  in  p»'la;;ic  seidiiifj,  the 

(Commissioners  ])oint  out  that  the  interest  of  such  i)ersons 
is  a  tiurtor  to  be  allowed  for;  but  they  also  \Huut  out  that 
the  statetnents  are  jfiven  over  the  sijjnaturesof  those  mak- 
iufj  them,  in  a  formal  way.  and  are  to  lie  considered  of  "a 
niucli  hifiher  order  of  a(!curacy"  than  those  before  referred 
to.  Advantage  is,  however,  taken,  in  the  <Jounter-rase 
presented  l>y  the  Fiutetl  i^tates,  of  this  critic^al  rennirk  on 
the  part  of  the  liritish  Commissioners,  to  designate  the 
evidence  as  that  ol  "interested  i)artics." 

The  assertion  is  next  made  in  the  United  States  Counter- 
Case  that — 

till'  ('omnii8.sionerH  tlion  proHont  [on  the  subject  of  losses  of  seals  ftt 
Bi>ii]  n  iiiiinlior  of  HtatuiiientHcoIlectt'  1  from  incxporienceil  in<liviiliiitl8. 

A  reference  to  the  paragr  phs  of  the  Commissioners' 
Ite|»(U't  thus  alluded  to  by  the  Hinted  States  will  show  how 
entirely  incorrect  the  assertion  as  to  "inexi>erien(re"  is. 

It  is  scarcely  necessary  to  juirsue  in  detail  the  discussion 
of  the  facts  respecting  losses  at  sea,  on  this  i)age  of  the 
Unite«l  States  Counter-Case.  A  few  observations  may, 
however,  be  made  ujton  it. 

In  introducing  their  Table,  showing  the  actual  numerical 
losses  of  seals  by  a  number  of  sealers,  the  British  Comnds- 
sioners  do  not  say — 
an  endeavonr  was  then  made  to  "elucidate  the  qnestion,"  &c. 

The  statement  made  is  as  follows: 

It  has  been  endeavoured,  however,  still  further  to  elucidate  the  qnes- 
tion hcrii  considered  liy  tabnlatinjj  all  the  vell-autheiitieated  state- 
ments referring  to  the  actual  number  of  fur-seals  shot,  and  the 
proportion  lost. 

Again,  the  white  hunters  do  not — 
afllrm  that  tliey  lose  but  t  per  cent,  of  the  seals  they  kill. 

This  percentage  is  a  calculati'  :i  based  on  the  numbers  of 
seids  shot  and  lost,  or  shot  and  recovered,  as  stated  by  the 
hunters. 

The  affirmations  as  to  the  proportion  lost  are  contained  in 

the  preceding  statements,  with  respect  to  the  value  of  which 

a  remark  made  in  the  opening  lines  of  ])ara.  C27  refers. 

The  numerical  statements  here  combined  and  tabu- 

123  lated  represent  nearly  10,U00  seals,  and  no  criterion 
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of  nimilnr  mMMirary  li.ul  luMt'tot'oro  i>«>eii  «»tr(>r«Ml  on  tho  Hub- 
ject  iiiKlcr  (lisciissioii.  IT  iiiiy  ilniiot  rctiiaiiu't],  in  view  of 
thisTiil>It%  as  to  tlui  small  |M'noiitay«H>f  seals iictiially  lost, 
it  is  entirely  renioviMl  hy  tlic  still  niort'  i-xtrntU'd  Tal>l«'  of 
the  sann^  kind  piintod  in  the  Appendix  of  the  i^iitish  ,,.,  c,|,'|'Ap*"^■ 
Counle^  Case.  4  fta."^"''  "•  *"•*■ 

It  is  lieni  lurtlicr  staled  in  the  United  States  Tonnter-  '  ' 
Ciist)  that 


the  TaUlc  iMititlcd  "Wliifo  lliiiitcrH"  la  avL>raf;tMl,  whilu  the  Taltle 
titititlutl  "Indian  lliinti-is"  is  nut,  /oc  Ihi-  Dhfiium  rramm  that  thvne 
Indiana  uppnir  In  Ikwo  hint  tiriv  an  maiiii  Kfaln  an  the  whiten,  wliirli  is 
indirect  i^uiitnuliL'tioii  nf  tlio  .statoinents  iiuntuil  in  th«  lioport,  «.Vt;. 

The  sn;:>;estinn  as  to  Mie  reason  why  the  Talde  entitled 
"Indian  llnnters"  is  notaverajied  is  wholly  in<rorre<tt.  In 
the  first  |)lai-e,  it  inclixles  but  3<S!)  seals  in  all,  liciiiji;  a  num- 
ber too  small  loallord  an  uvera^^e  of  much  value;  while,  of 
this  numl)er,  1H4  (taken  i)y  time  witnesses)  are  stat«'d  to 
have  been  seeured  witliont  any  loss.  Mut  as  a  matter  of 
faet,  if  a  correct  pereentajie  be  struck  fr<un  this  mall 
Table,  it  will  bo  tound  that  i!i  taking  .iSl)  seals  \u  more 
than  14,  or  il.G  p^r  cent.,  were  lost  by  sinking.  The  state- 
ment made  i.i  i..o  United  States  CounterOase  that  th<'se 
Indians  lost  8  out  of  eveiy  1(H)  has  evidently  been  arrived 
at  by  .iiidinfj;  toj;<!tlier  the  few  percent  a  ;;e.>.  that  are  given 
and  dividing  the  total  by  the  number  of  liunters,  a  method 
clearly  erroneiuis. 

Building  upon  this  error,  it  is  next  attempted  to  show, 
that  if  Indians  lose  H  (.i.(>)  per  cent,  of  the  seals  they  kill, 
tin*  white  hunters  lose  live  limes  as  many,  or  10  jiei-  cent, 
of  the  seals  they  kill.     In  support  of  this  ( 'aptains  VV^irren, 
I'etit,  and  others,  who  say  tliat  indians  lose  less  than  1  per 
cent,  while  white  hunters  htse  about ."»  per  cent.,  are  quoted; 
but  on  referring  to  tlieaflidavits  ma(h'  by  these  gentlemen,    uHtNh    Cmo, 
it  will  be  seen  tliat  the  loss  by  Indians  mentioned  by  them,  iV''" "' u*,', i / °!i 
refers  to  seals  killed  with  the  spear,  aiul  su<'h  losses  are  not  states  no.  a 
properly  comparai lie  with  tliosc  resulting  from  the  use  of  jlri^iMi, \|J;i,,niul 
the  gun.    The  Tabit;  of  losses  by  Indians  presented  by  the "*""••■«'  K<'i'<>,rt. 
British  Commissioners  shows  tlieir  loss  wlieu  using  shot-    '*''""  ^'V-^-^- 
guns. 

Attention  is  then  called  by  the  United  States,  on  the    i'»8ew. 
next  page  of   their  Counter-Case,   to  the  circumstance 
that  it  is  not  delinitcly  stated  in  each  case  by  the  British 
Commissioners  whether  the  seals  lost  are  those  lost 
124      by  sinking  before  recovery,  when  killed,  or  whether 
such  as  may  have  escaped  after  having  been  wounded 
are  included.    The  available  data  were  unfortunately  not 
suflicient  to  determine  this  with  accuracy  ■'!  all  cases,  but 
in  view  of  the  statement  advanced   in  tiic  Case  of  the    ,„jtprt  ^t  t 
United  States,  to  the  eHect  that  0(J  percent,  of  all  seals  Casi-,  p.  lae. " 
killed  are  lost  by  sinking  before  recovery,  the  element  of 
uncertainty  thus  introduced  it  too  minute  to  be  of  impor- 
tance.   As  it  stands,  the  Table  is  sutKcient  to  show  that 
the  statement  uuide  on  this  subject  in  the  case  of  the 
United  States  is  Miiolly  incorrect. 

In  later  statements  of  sealers  care  has,  however,  been  j^^^""''' /;""°" 
ti^'jen  to  separate  the  two  sources  of  loss  above  alluded  to,  aix,  vof.  u,  p*! a" 
and  in  eliuiiuatiiig  the  loss  due  to  the  escape  of  wounded 
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seals,  tliiit  vesnitiiifif  from  sinking  alone  becomes  reduced 
(on  a  nmch  larger  number  of  seals)  to  about  3.1  per  cent. 
scereninrks  in  A  further  rofcrouce  is  then  made  by  the  United  States 
case^p.wi'."'"'^*'  the  omission  by  the  British  Commissioners  of  any  sta- 
ti8ti<'.8  respecting  the  loss  of  wounded  seals  which  may 
escai)e  capture.  This  is  a  subject  upon  which  it  is  evi- 
dently iiripossible  to  obtain  precise  tigures.  The  Commis- 
sioners' reference  in  this  connection  to  the  number  of  shots 
found  in  seals  killed  upon  the  Pribylolf  Islands  is  next 
criticized.     It  is  said: 

Page  98.  Tlio  iiotiou  tbat  tlio  (tiircass  of  every  aoal  killed  on  the  islands  is 

soarcliiMl  for  encystiMl  Ixillets  is  siillicieiitly  absurd,  but  it  seems  to  be 
assiiiiii'<l  in  the  r(>asoiiin<r  of  thHCoiuiuissioners. 

British  Com-     It  will,  liowcvcr,  bo  fouiul,  on  referring  to  this  allusion 
poiT'pariVjB.'*  by  the  Commissioiicis,  that  allowance  was  made  for  the 
causes  referred  to  by  tiie  United  States. 
uriUHh  Conn-     In  Uitcr  statcmcuts  published  in   connection  with  the 
tor  Case.  pp.  11)2,  j^  J.J  J  j^jj  Couutcr  Case,  carc  has  been  taken  to  obtain  all 
inl'ormatioh  possible  on   the  subject  of   seals  shot  and 
wounded,  and  which  escai)e;  and  though,  as  above  noted, 
<iixl''v(.'i.  fi^'pp  ^^  ^^  '•'  i^'ibject  not  susceptible  of  accurate  numerical  treat- 
n-i:i.    "    '       ment,  the  number  so  lost  is  found  to  be  exceedingly  small. 
tcr'c'iie^  Conn-     Still  furtlicr,  as  stated  in  the  British  Counter-Case,  it  is 
(I   .ise.p.     .    ^^^^  iciiown  that  the  loss  of  a  certain  proportion  of  wounded 
wild  animals  has  ever  previously  been  advanced  as  a  reason 
lor  the  disuse  of  the  gun  as   a  means  of  taking  such 
animals. 
unitpd  states  1-5  JNlr.  Towiiseud,  who  was  attached  to  the  steamer 

A'i'!|''.'miii?"pp'.  "  Corwin"  during  the  summer  of  181)2,  volunteered 

39i,2io.  '  '  to  act  as  seal-hunter,  and  is  quoted  in  support  of  the  asser- 
tion made  by  the  United  States,  that  the  number  of  seals 
lost  hy  wounding  is  great.  His  experiments  as  a  "pelagic 
sealer  "  are  too  few  and  too  unskilled  to  attord  any  useful 
evidence  on  the  subject. 
ibid.,p.395.  j^  part,  at  least,  of  Mr.  Townsend's  loss  by  wounding  is 
accounted  for  when  he  says,  referring  to  the  wounded  seals 
which  escajjcd: 

At  first  I  blamed  tlie  ineffectual  firing  of  the  cartridges,  but  the 
cartrid}{cH  ))riived  all  ri;j:ht  as  soon  as  I  learned  to  aim  at  the  head, 
and  not  at  the  animal  as  a  whole. 


Ibi.l 


p.  J08  et  ^„  jinalysis  of  ( 'aptain  Hooper's  Report,  and  the  Table 
accomi)anying  it,  slniws  that  between  the  27th  July  and 
the  loth  August,  when  one  of  the  seal  hunters  carried  by 
(inn.  tr'r  (;*'(.''.»'!  ^^'*^  "  Corwiii  "  was  in  Uiuilaska,  and  the  other  was  unwell, 
Aiip.miix,  Vui.  i',  Ml'.  Townseud  and  a  (unirteruiaster  acted  as  hunters  and 
^'^''^'  took  eighteen   seals,  losing  four  by  sinking.    These  four 

were  killed  from  the  dingy,  a  small,  clumsy  ship's  boat,  in 
no  way  adaiited  for  seal  hunting,  in  charge  of  a  man  with 
iiI-I'Im',  ApiT" ''''*^  <lay's  experience  as  a  seal  hunter,  lietween  the  10th 
dix,  v'oiiiip.  Ku.  August  and  Hie  21st  August  eighteen  seals  were  cai)tured 
by  Hodgson  the  seal-hunter;  iu  taking  these  he  lost  but 
one  by  sinking,  of  which  he  says:  "That  one  I  shot  at  a 
long  (listance,  Ironi  45  to  50  yards."  Five  other  seals  were 
taken  during  tliis  time,  but  l»y  whom  is  not  stated,  presum- 
ably by  iMr.  Townsend  or  the  "  quartermaster,"  and  one 
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w«a8  lost  by  sinking.    Captain  IToopei*  then  says:   "Our 

total  loss  by  sinking  and  wonnding  was  36  per  cent."    IJut 

in  what  way  a  knowledge  was  gained  tliat  any  seals  were 

seriously  wounded,  or  wounded  at  all,  and  so  lost,  is  not 

stated.    No  reference  is  made  in  the  United  States'  Conn  c!?i?uM<r?*a*s*' 

ter  Case  to  the  sealing  operations  carried  on  by  the  United  Ai'>i>'e"iiarx,p.'234. 

States  ship  "Kush"  during  the  month  of  August,  wliieh 

resulted  in  the  taking  of  seven  seals,  with  none  lost  by 

sinking,  th<uigh  five  were  reported  to  have  been  wounded; 

how  this  was  known  is  not  stated. 

In  view  of  such  statements  as  those  above  noticed,  the 
United  States  here  sum  up  by  denying — (1)  that  the  per- 
centage of  female  seals  in  the  pelagic  catch  is  not  large; 

(2)  that  i)elagic  sealing  in  Behring  Sea  is  not  as 
126      destructive  to  seal  life  as  in  the  North  Pacific;  and 

(3)  that  the  waste  of  life  resulting  from  pelagic  seal- 
ing is  insignificant. 


Page  99. 


I 


"  Second." 

"Matters  upon  which  the  Report  relies  to  estab- 
lish Conclusions  advanced  therein,  and  to  ior- 

MULATE    THE     HeGULATIONS    RECOMMENDED,    WHICH 
MATTERS  HAVE  NOT  BEEN   DEALT  WITH  IN   THE  CASE 

OF  THE  United  States." 


"IlAmTs  OF  the  Fur  SEALS." 
"1.  That  theAliishnn  Seal-herd  has  a  definite  winter  habitat.^ 

The  title  above  quoted,  given  to  this  section  of  the    I'ngoioft 
United  States  Counter-Case,  which  is  stated  to  be  in  dis- 
cussion of  a  i)roposjtion  conveyed  in  the  Keport  of  the 
British  Commissioners,  contains  the    exi)ression   "Alas- 
kan seal-herd,"  wliich  it  has  been  pointed  out  in  the  Britisli    nrttinh  Conn- 
Counter  Case  is  in  its  terras  wholly  misleading,  and  is  not'^rxiiwe,  p.u». 
fidniittcd  as  an  appropriate  name  for  the  fur-seals  of  the 
eastern  part  of  th<>  North  Pacific. 

It  is  to  be  noted  tliat  the  migration  chart  (No.  3)  origi- 
nally presented  with  the  United  States  Case  is  inconect, 
as  is  shown  by  the  changes  introduced  in  the  new  chart 
now  s»d)stituted  for  tlie  first  iji  the  Counter-Case  of  the 
United  States.  Tltis  latter  chart  approximates  more  nearly 
to  that  originally  presented  by  the  Hritisli  ConuniH«ii<Mier8, 
but  in  the  iightofevidt'nce  obtained  by  these  Commission- 
ers and  that  afforded  by  additional  f;u  ts  set  forth  in  (he 
British  Counter-Case,  it  still  requires  further  correction. 

It  is  particularly  to  be  noted,  that  neither  the  migration 
charts  pi  :)diu;ed  by  the  United  States  is  vouched  for  by 
any  scientific  or  expert  authority.  They  are  said  merely 
to  bo  "conipilations  based  on  evidence,"  &c.  Thongh  both 
charts  (with  other  maps  contained  in  the  United  States 
Case  and  Counter-Case)  boar  the  signature  of  T.  G.  Meu- 
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denhall,  Superintendent  of  the  United  States'  Coast  and 
Geodetic  Survey,  this  is  purely  formal  and  is  attached 

127  as   a  matter  of  routine  to  maps  issued  from   the 
Department  in  question,  and  not  as  in  any  way 

vouching  the  accuracy  of  the  data  from  which  the  maps 
are  compiled. 

In  this  respect,  the  map  prepared  and  presented  by  the 
British  Commisscners  ditters  widely.  It  is  explained  and 
adopted  by  them  in  their  Report  as  correct  to  the  best  of 
their  knowledge  and  belief.  As  the  British  Commissioners 
make  themselves  thus  personally  responsible  for  their 
map,  the  remarks  made  in  the  United  States  Counter-Case 
as  to  the  absence  of  detailed  evidence  upon  which  the  map 
is  based  are  not  justified. 

The  peculiar  method  of  argument  employed  in  the  United 
States  Counter-Case,  by  which  .any  deduction  arrived  at 
by  the  British  Commissioners  is  characterized  as  a  "  theo- 
retical proposition"  or  "position,"  and  is  discussed  before 
the  facts  obtained  are  noticed,  is  again  well  exemplified  on 
this  page. 

It  is  thus  under  this  head,  in  the  first  place,  asserted  by 
the  United  States  that — 

the  ihvoritical proposition  of  an  auimal  possessing  two  homes  is  contrp.ry 
to  what  has  been  observed  in  respect  to  the  habits  of  animals  in 
general. 

As  to  this  proposition,  it  is  only  necessary  to  refer  to  the 
interesting  statement  on  this  subject  made  by  Dr.  Merriam, 
one  of  the  United  States  Commissioners,  writing  as  a  natu- 
ralist; audit  is  confidently  affirmed  that  no  unprejiuliced 
naturalist  w^ll  be  found  to  deny  the  existence  of  two 
"homes"  in  the  case  of  a  regularly  migratory  animal. 

Dr.  Merriam's  remarks,  here  particularly  referred  to, 
relate  to  migratory  birds,  the  analogy  between  which  and 
the  fur-seal  has  been  clearly  pointed  out  by  Professor 
vomber,"i889.^'"  Angcll.  If  the  "  home"  of  any  animal  be  merely  its  breed- 
ing resort,  any  rights  which  may  be  supposed  to  flow  from 
the  possession  of  such  "  home"  would  rest  in  the  case  of 
many  of  the  migratory  birds,  (and  particularly  of  the 
ec()ii()nii<'ally  important  water-fowl)  of  North  America, 
exclusively  in  Canada. 

If,  again,  the  term  "  home"  be  considered  as  equivalent 

to  that  of  "habitat,"  as  technically  employed  by  naturalists, 

it  will  be  found  that  the  most  trustworthy  and  eminent 

authorities  are  united  in  defining  the  habitat  of  a 

128  migratory  animal  as  including  the  whole  of  the  area 
over  which  it  nornuilly  ranges. 

The  statement  made  by  the  British  Commissioners,  as 
the  result  of  their  investigations,  in  respect  to  the  summer 
and  winter  "homes"  of  tiie  fur-seal,  is  next  I'ound  fault 
with  because  the  names  of  their  i?'formants  are  not  spe- 
BritiRh  cnm-cifieally  detailed.  A  reference  to  the  British  Commis- 
inissio.i,  18'  Ke^  sioucrs'  Rcport  will  show  that  they  have  given,  in  what  is 
believed  to  be  sufficiently  great  detail,  an  account  of  the 
evidence  upon  which  the  "winter  home"  of  the  fur  seals 
has  been  defined  by  them.  It  is  not  true  that  the  names 
of  their  inform;  nts  are  not  given.    A  number  of  these 
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these 


informants  are  named,  and  the  detailed  statements  of  some 
of  them  are  liu'ludcd  in  the  Appendix  to  the  lieport.  The 
facts,  ascertained  in  interviews  with  natives  ah)ng  the 
coast,  are  given  in  abstract. 

Ou  the  part  of  Great  IJritain,  no  snch  imputations  are 
made  respecting  the  basis  of  the  migration  majis  ottered 
in  the  Case  and  Counter  Case  of  the  United  States.  It  is 
in  fact  believed  that  the  errors  occurring  in  the  first,  and 
those  whicli  still  remain  in  the  second,  editions  of  this 
map  are  due  merely  to  imperfect  information,  and  a  refer- 
ence to  the  data  upon  whicli  these  maps  are  constructed 
fully  bears  out  this  belief. 

How  the  statement  can  be  made  on  this  page  of  the 
United  States  Counter-Case,  that  the  British  Commis- 
sioners "entirely  overlooked"  the  important  fact  that  full- 
grown  bull  seals  are  not  found  to  the  south  of  the  5t)th 
parallel,  is  inexplicable.  This  fact  was  ascertained  as  the 
result  of  their  own  investigations.  It  is  clearly  set  forth 
in  para.  VJ'6  of  tieir  Heport,  and  characterized  there  as  a 
"noteworthy  and  interesting  fact." 

The  further  statement  that  the  Commissioners  do  not 
anywhere  state —    * 

that  they  ever  heard  of  a  full-grown  male  below  the  56th  parallel, 
the  assuiued  iioithcrn  limit  of  the  winter  habitat  which  they  have 
created, 

is  broadly  incorrect,  as  a  reference  to  the  Report  will  show.    BriMnh  com 
As  the  line  drawn  on  the  new  migration-chart  now  ottered  {II,'"t,''IIaru8,  m- 
by  the  United  States  to  rei»resent  the  southern  limit  of  the  is.'; ' 
range  of  full-grown  males  is  not  supported  by  any  evidence, 
it  appears  unnecessary  to  follow  the  argument  based  on 
this,  and  on  the  erroneous  statement  just  referred 
129      to;  but  it  may  be  pointed  out,  that  even  on  the  incor- 
rect assumption  made,  i.  e.,  that  full-grown  bulls  are 
seldom  seen  south  of  Baranott"  Island,  and  that  the  "  win- 
ter home,"  referred  to  by  the  British  Commissioners,  is 
therefore  not  that  of  the  full-grown  males: 

1.  That  this  does  not  assist  the  further  assertion  made 
to  depend  on  it  that  such  males  have  no  "home"  but  the 
Pribylott"  Islands;  and 

2.  That  whatever  rights  may  flow  from  position,  prox- 
imity of  territory,  or  food  consumed  by  the  fur- seals,  may 
be  held  equally  on  animals  of  either  sex  or  any  age,  the 
number  being  the  principal  consideration,  particularly  in 
respect  to  the  consumption  of  food  tislies. 

Stress  is  laid  in  the  United  States  Counter-Case  on  the 
fact  that  sealing  is  conducted  to  a  certain  extent  south- 
ward along  the  North  American  coast,  as  far  as  California, 
and  it  appears  to  be  considered  that  this  fact  invalidates 
the  migration-map  printed  in  the  British  C'  nunissioners' 
lieport.    An  examination  of  this  map  and  oi"  the  Report    Britiflh  Com- 
will,  however,  show  that  it  has  been  fully  recognized,  and  "'i»»i"'i«r«'  Ke- 
was  considered  and  particularly  mentioned  by  the  Commis-  Slid '  vul^Uif'Mai 
sioners.    It  was  very  clearly  not  the  purpose  of  the  Com-  ^^^ 
mivssioners  in  this  map  to  indicate  the  whole  vast  region  of 
ocean  which  might  at  any  time  be  resorted  to  by  any  fur- 
eealS;  but  to  dist'uguish  and  make  plain,  as  the  facta 
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obtained  by  tbem  enabled  tlietn  to  do,  the  principal  resorts 

of  tlie  fur-seal  at  various  seasons,  and  the  main  routes  cov- 

HHtiiih  Conn  ei  ed  duriuj;' its  inifjvation.     Further  evidence  since  obtained 

lercise.  Aiip.n  teuds  lullv  to  couHriu  tlicsc  luaiu  facts  as  represented  iu 
(ti\.  vol.  ii,  pp.  ^,        .       :'.  „.,      ,,  ....   /I         .     .       ' 
the  niifjration-niai)  of  the  British  Connnissioners. 

It  will  further  be  reniend)ered,  that  in  the  Case  of  the 
lhiite«l  States,  evidence  is  brought  forward  to  show  that 
the  Californian  fur-seal  is  an  animal  wholly  different  from 
the  nortlieru  fur  seal  proper;  while  the  Britisii  Comniis- 
sioners,  tlioujuh  not  aware  of  the  conclusions  at  which  Pro- 
fessor Allen  was  about  to  arrive  on  this  subject,  have 
tiiemselves  inde|)en(lently  recorded  their  belief  that  tlie  fur- 
seals  noted  as  breeding  on  the  Californian  coast  could  not 
well  liave  taken  part  in  the  main  migration. 

The  statement  made  on  this  page  of  the  United  States 
Counter-Ca.se,  and  based  on  evidence  quoted  by  the  British 
Commissioners,  thatCai)tains  Kelly  and  Petit  have  followed 
the  seals  "along"  the  British  Columbian  coast,  has 
Piigo  104.  13Q  nothing  to  do  with  the  subject  un«ler  discussion,  for  it 
is  fully  understood  and  explained  in  the  British  Com- 
missioners' Beport  that  a  northward  movement  sets  in 
among  the  seals  in  the  spring. 

The  further  statement  that — 

tlio  di8tri1)iitii>n  of  tlio  Alaskan  seal-henl  is  niiich  more  scattered  ditr- 
h\}i  the  \\  inter  itiontliB  tlitni  is  iti\pli(!(l  1)y  tlte  Hepurt,  and  tlie  raii<;o 
ot  position  of  tlie  Lord  is  imicli  further  south  and  west  than  appi.-ars 
on  the  Cuiiiniissioners'  chart  of  luigratiou, 

shows  merely  a  misconception  of  the  nature  of  these  state- 
ments and  of  that  chart.  No  chart,  map,  or  diagram  show- 
ing the  result  of  observations  of  natural  phenomena,  sucli 
as  those  of  inigi-atioti,  winds,  rainfall,  &c.,  in  a  general 
way,  is  so  framed  as  to  include  all  exceptional  cases. 

It  is  of  interest  to  note,  by  the  statements  made  on  this 
page  of  the  Counter-Cnse,  that  the  United  States — twenty- 
live  years  after  having  come  into  ])ossession  of  Alaska — 
have  iu  IHItLJ  for  the  tiist  time  taken  some  measures  to 
ascertain  the  migration  routes  of  the  fur-seal;  and  though 
the  investigations  thus  carried  out  by  Cai)taiu  Hooper,  in 
a  single  vessel.  «lo  not  attbid  evidence  of  a  character  com- 
parable with  that  obtained  by  the  Britisii  Commissioners 
from  the  numerous  pelagic  sealers  and  the  native  peoples 
inhabiting  the  coasts,  they,  nevertheless,  possess  some 
points  of  interest. 

These  investigations  are  referred  to  in  afoot  note  to  this 
page  of  the  United  States  Counter  Case,  and  it  will  be 
found  on  consulting  Captain  Hooper's  Beport,  iu  the  Ap- 
pendix, th  it  wherever  he  speaks  of  actual  observations, 
his  statements  are  in  accord  with  those  of  the  British  Com- 
missioners,   ile  thus  writes: 

Fnitnit   stiitrs      Rut  a  8mrt/i  par/ of  the  entire  herd  goos  to  the  coasts  of  C'silifornia 

(Jon liter  ('[ISO,  jmd  Oregon.     Main/  utah  reach  the  connt  fitrlher  unvlli,  some  of  them 

^!j''')j"J_    '    I'l'"  coming  out  through  the  passes,  hut  going  no  doubt  direct  to  lln-  coant 

'       '  of  fVanhinfiton,  and  wen  further  north.     In  1880.  duringa  ]):issage  in  the 

United  States  revenue-steamer  "Rush,"  iroui  I'uget  Sound  to  I Da- 

laska,  where  we  arrived  on  the  I'Jth  . January,  /  naw  fur-aeala  nearhj 

every  day,  the  vessel  having  passed  through  the  herd  then   on    its 

piigration  from  the  passes  to  tlie  coast,  and  extending  entirely  acroaa 
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Captain   Hooper  does  not  state  whether  the  voyage 
rt'<eired  to  was  made  outside  or  inside  Vancouver 

131  and  the  Queen  Oliarlotte  Ishinds,  but  in  either  case 
hisobservations  accord  perfectly  with  tliose  depended 

on  by  the  liritisli  Commissioners. 

IJe  further  states,  in  two  phices,  that  the  arrival  (or 
appeaiance)  of  seals  upon  the  coast  is  directly  related  to 
that  of  the  coming  of  the  smelts,  herring,  and  ulachan. 
This  statement  may  be  compared  with  those  made  in  the 
British  C()mmissi(»n(Ms'  lieport,  and  iu  the  British  Counter- 
Case,  with  .vhich  it  fully  accords. 

As  the  statements  made  by  Captain  Hooper  appear  to 
be  relied  upon  by  the  United  States  iu  connection  with 
that  part  of  the  migration  route  of  the  fur-seal  which  lies 
to  the  south  of  tlie  Aleutian  Islands,  and  to  have  been 
employed  in  the  construction  of  the  revise<l  migration-map 
presented  with  their  Counter  Case,  it  may  be  interesting 
to  note  that  Captain  Hooper  in  1892  left  Unalaska  on  the 
10th  Novembei',  and  arrived  in  San  Francisco  some  time 
before  the  21st  November,  when  his  Keport  was  made.  Ou 
the  passage  he  saw  but  two  seals. 

Captain  Ferguson  is,  however,  also  quoted  to  express  his 
belief  that  there  must  be  an  "immense  feeding-ground"  of 
fur-seals  between  latitmle  40°  and  42-  north  and  longitude 
172°  and  135°  west.  He  saw  no  fur-seals  there  himself, 
but  quotes  the  reports  of  vessels  (not  named)  which  are 
stated  to  have  seen  seals  in  this  region.  From  the  evidence 
printed  in  the  British  Counter-Case,  it  is  very  probable  that 
Captain  Ferguson  may  be  vonect  iu  his  conjecture  that  a 
certain  or  even  a  considerable  number  of  fur  seals  may 
often  be  found  in  the  region  specified,  but  this  in  no  way 
alfects  the  general  facts  as  to  the  migration  of  the  maiu 
bodies  of  the  seals  of  the  North  Pacific.  So  far  as  it  goes, 
it  assists  to  bear  out  the  evideiuie  relating  to  the  inter- 
mingling of  the  seals  of  both  sides  of  that  ocean  during 
the  winter  months,  and  also  the  statements  as  to  the  essen- 
tially pelagic  habits  of  the  seals. 

The  "data  collected  and  mentioned  above"  are  those 
just  referred  to,  and  their  extremely  scanty  character  fully 
justif  'he  doubts  expressed  as  to  the  trustworthiness  of 
some  of  the  indii-ations  of  the  new  version  of  a  migration- 
map  presented  with  the  Counter  Case  of  the  IJnitecl  States. 
It  must  beexplaine<l,that  the  criticism  thus  made 

132  is  not  directed  to  all  the  indications  of  the  niai);  l)ut 
it  is  confidently  maintained  that  no  substantial  evi- 
dence has  been  adduced  to  verify  that  part  of  these  indi- 
cations which  shows  the  fur-seals,  after  having  left  the 
territory  of  the  I'nitcd  Stales  on  the  Pribyloif  Islands, 
navigating  in  a  body  directly  to  that  part  of  the  west  coast 
of  North  America  which  is  comprised  in  the  territory  of 
the  same  Power  to  the  south  of  ti:e  Canadian  coast. 

It  may  also  be  noted,  that  no  attempt  is  nnule  on  tiie  map 
in  question  to  showliie  general  <listril)ution  of  the  seals  in 
Behriiig  Sea  and  along  the  Aleutian  chain  during  the  sum- 
mer months. 

In  this  connection  it  is  further  important  to  observe,  that 
on  another  map,  which  ijurports  to  give  details  respecting 
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seals  observed  by  crui/crs  in  Behring  Sea  in  1892,  an  im- 
portant error  liaa  occurred,  in  con8e(jiience  of  wbicli  seals 
seen  in  tbree  places  icest  of  tbe  18()th  meridian  bave  been 
placed  at  corresponding  distances  cwsfof  tbat  meridian  (or 
in  west  instead  of  east  lonjjitude).  Tbe  error  is  more 
important  baving  regard  to  tbe  small  number  of  cruises 
made  to  tbe  west  of  tbis  meridian,  Tbe  observations  re- 
ferred to  are  those  of  tbe  "  Yorktown."  No  notes  are  given 
rest)ecting  cruises  made  to  tbe  west  of  tbe  18()tb  meridian 
in  tbe  same  year  by  two  otber  United  States'  vessels,  tbe 
"liaiiger"  an<l  tbe  "Mobican." 

The  logs  given  in  the  Appendix  (pp.  400-408)  cover  but  a 
small  part  of  tlie  cruises  shown  on  Chart  IV  of  tbe  United 
States  CounttH'-Case. 
cmuiti'lr •"*"''  '^'''®  eighty  atbdavits  of  natives  collected  by  Captain 
A'lliiemii'x.pi'rij'.  ilooper  in  the  Aleutian  Islands,  wbile  engaged  in  investi- 
gating the  range  of  tbe  fur-seal,  tlnuigb  tiiese  would  be  of 
material  interest,  bave  not  been  produced  by  tbe  United 
States. 

"2.  That  the  Alaslcan  Seal-herd  has  changed  its  habits  as  a 
result  of  disturhanee  on  the  breeding-islands  and  of  pelagic 
sealing.''^ 
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As  in  ])revions  cases,  tbe  discussion  of  tbe  evidence  and 
conclusions  of  the  British  Commissioners  given  under  this 
bead  is  introduced  by  imputing  a  motive  to  tbe  Commis- 
sioners. Tbev  are  rei)rosented  as  assuming  a  position,  and 
thereafter  en<leavouriiig  to  support  it.  The  evidence  and 
facts  adduced  by  tbem  are,  bowever,  fortunately,  not  thus 

affected.  • 
133  In  dealing  with  tbe  subject  described  in  the  bead- 
ing above  quoted,  which  nearly  corresponds  with 
tbat  discussed  by  the  British  Commissioners  under  their 
cbiipter,  '"(O.)  Changes  in  Uabits  of  the  Fur-seal  in  recent 
years,''''  a  selection  is  made  of  some  of  tbe  points  taken  up 
in  tbat  cba])ter,  for  reply,  wbile  others  are  passed  over 
without  notice. 

The  subject  is  further  subdivided  in  tbe  United  States 
Counter-Case  into  two  subordinate  sections,  denoted  (a) 
and  (fc)  respectively.  Tbe  tirst  of  these  includes  mention 
of  the  Table  of  catches  per  man  and  boat  given  on  p.  74  of 
tbe  Coiinnissiouers'  Report,  of  tbe  degree  of  connection  of 
seals  found  in  Bebring  Sea  witb  tbe  breeding  islands,  of 
tbe  increased  pelagic  nature  of  tbe  seals  owing  to  disturb- 
ance, and,  singnlaiiy  enougb,  of  tbe  question  of  tbe  taking 
•of  "stagey"  seals  at  sea,  which  is  referred  to  in  auotber 
'  part  of  the  British  Commissioners'  Report. 

Tbe  Table  Just  referred  to,  constitutes  only  a  part  of  tbe 
evi«lence  showing  that  no  decrease  in  seals  has  been 
observed  at  sea  in  late  years.  In  paras.  403-405  of  the 
British  Conimissioners'  Report,  abstracts  of  statements 
covering  much  experience,  and  a  considerable  number  of 
years,  are  given.  Neither  is  any  mention  made  by  tbe 
United  States  of  tbeiehitiveefl'ectsof  the  increasing  wari- 
ness of  tbe  seals  and  growing  experience  of  tbe  hunters. 
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On  both  those  subjects  much  additioDal  evidence  is  iif>w  ,^J'r!|',i,'^J'  pJ'^V; 
avaihi!)le,  and  this  is  entirely  contirniiitory  of  tlie  preneral  jinV''Ai.i"'i<iix,' 
statements  made  by  the  ('oniniissioners.  w-iuo'.*'^"  ''^^'^'' 

Jn  respect  to  tlie  Table,  the  coniphiint  is  made  tliat  it 
incbides  but  five  years — 1887-91.  IJut,  for  all  ])ra(;tical 
purposes,  these  later  years  are  the  most  impcutant,  and 
offer  the  best  test  of  the  matter  under  discussion.  Apart 
from  thechanjjes  introduced  by  increasing  wariness  of  seals 
and  jjrowing  skill  of  hunters^  other  important  clianj^es  in 
methods  nave  occurred  concurrently  with  the  prowth  of 
pelagic  sealing.  The  nun)ber  of  vessels  in  these  years  was 
also  larger;  and  for  this  reason,  and  those  above  alluded 
to,  the  years  in  question  appear  to  atlbrd  data  of  a  more 
nearly  contparable  character.  Neither  could  it  be  known 
to  the  Commissioners  that  the  United  States  would  in  their 
Case  lix  on  the  year  1885  as  being  that  of  the  beginning 
of  a  decrease  in  the  nund)er  of  seals.  As  the  data. 
134  so  far  an  they  exist,  for  the  whole  jx'riod  of  i)elagic 
sealing,  are  given  in  the  Appendix  to  the  liei)ort,the 
suggestion  of  a  wish  to  conceal  the  facts  for  188.1  and  JS80 
has  no  validity. 

As  the  number  of  boats  engaged  in  the  fishing  in  1SS5  is 
not  known,  it  was  naturally  impossible  to  present  the  aver-    .niiti»ii  com 
age  number  of  seals  ])er  boat  taken  in  that  year,  while  in  ",I,'rr,"Tpi!tiiaix 
188()  several  of  the  sealing- vessels  were  seized  in  liehringi*-  ^"8. 
Sea,  and  as  there  was  no  record  of  the  number  of  seals 
taken  by  such  vessels  there,  ami  any  aveiages  based  on 
the  total  catch  of  the  fleet  must  be  inaccurate,  they  were 
omitted. 

A  singular  train  of  reasoning  is  next  entered  into  in  the 
TTnited  States  C(mnterCase  to  justify  the  i)ro(lu('tion  of 
new  Tables,  based  on  the  British  Commissioners'  ligures; 
but  in  which  these  figures  are  separated  an<l  so  manipulalcd 
as  to  show  a  decreasing  "coast  catch,"  v  Ith  an  increasing 
catch  in  Behring  Sea.  If  the  statements  urged  in  tiie 
above  argument — to  the  effect  that  the  sealers  only  in  later 
years  became  conversant  with  all  the  resorts  of  tiie  seals — 
are  correct,  they  afford  an  excellent  reason  for  the  restiic- 
tion  of  the  Commissioners' Table  to  these  later  years. 

In  the  Table  printed  on  p.  411  of  the  United  States 
Counter-Case,  ;{,r)(ir>  is  given  as  the  number  of  skins  taken 
on  the  "coast"  in  ^8!H,  and  this  is  made  to  correspond  with 
the  "spring"'  catch  of  earlier  years.  Tiie  fact  that  fourteen 
vessels  are  shown  in  the  British  Ounmissioners' Table  to 
have  transhipped  their  skins  at  Sand  Point,  but  to  have  port,  p. 205. 
made  no  return  for  the  coast  catch,  is  ignored  in  the  ])rep- 
aration  of  the  Table  in  the  United  States  Counter  Case. 
These  vessels  had  taken  <i,'MU  skins  before  they  reached 
Sand  Point,  a  great  many  of  which  were  taken  on  the 
"lower"  or  soutliern  coast,  and  if  this  number  were  deter- 
minable it  should  be  added  to  the  ninnber,  8,505,  used  in 
the  Table  appended  to  the  United  States  Counter  Case. 
The  fact  is  that  many  sealing  vessels,  after  a  short  cruize 
to  the  southward  of  Cape  Flattery,  return  to  Victoria  to 
refit,  and  there  discharge  their  skins.  These  vessels  con- 
tinue sealing  along  the  British  Columbia  coast,  and  that 
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part  of  their  catch  tal<en  on  this  portion  of  the  coast  shonhl 
also  be  included  under  tliehcailiiipr "  spring  catch  "  or '•lower 

coast"  catch  in  the  Talde  referred  to.     It  is  tliusevi- 
I'aReios.        135      dent  that  no  proximately  accurate  separation  can  be 

made  of  the  "coast"  and  ''spring"  catches,  an<l  that 
any  Table  prepared  for  the  purpose  of  sliowing  tiie  average 
catch  per  vessel  or  i)er  boat,  should  include  all  tlie  seals 
known  to  have  been  taken  south  of  the  Aleutinn  Islands. 
This  has  been  done  in  the  Table  given  below.  A«!cura<'y  is 
cliiimed  for  the  years  1889, 1890,  and  1S!>1  only,  but  in  order 
to  show  how  misleading  the  Tabic  printed  in  the  United 
[States  Case  is,  the  years  1880,  1887,  and  1888  have  also 
b<'en  included  in  tln^  Table. 

The  explatnition  ottered  for  the  inclusion  of  but  one  part 
of  the  "coast  catch"  in  the  Table  presented  in  tin'  United 
Slates  Counter-Case  (p.  411)  is  that  "prior  to  1S8'J  the 
so  called  'coast  catch'  did  not  iiu-lude  skins  tiiken  north  of 
A'ancouver  Island,  and  it  therel'ore  corresponds  to  the 
'spring  catch'  in  the  Table  for  1889,  and  following  years." 
The  British  Commissioners  are  quoted  as  the  autlioiity  for 
this  statement;  but  on  turning  to  their  Report  (]).  lill),  it 
will  be  found  that  whsit  they  really  say  is  very  dillerent 
from  what  is  attributed  to  them: 

Tlio  Ht'liriiiR  Soa  catch  for  this  [1888]  and  i)rcvi<)iis  years  inclndos 
a  cia'taiii  iinnibor  of  skins  tiikcii  on  tlio  coiiNt  of  liritisli  (Joliuiihiii,  to 
tli«'  north  of  Vancouver  Islan^l,  the  schooners  having  no  opportunity 
of  landinjr  the  skins  before  entering:  ISdirinj;  Sea. 

It  is  thus  evident  that  the  exact  number  of  skins  taken 
on  the  "coast"  piior  to  l.S8t>  cannot  be  determined,  but  an 
approximate  estimate  may  be  obtained  by  adding  together 
the  total  of  the  catches  nnide  on  the  coast  in  1889,  1890, 
and  1891,  and  aseertaining  wliat  ])roportion  they  represent 
of  the  total  cat<;h  for  these  years.  It  is  by  this  means 
found  that  the  number  of  seals  taken  on  the  "coast"  rep- 
resents 40.G  of  the  total  number  taken  in  1889,  189(),  and 
1891. 

In  the  Table  given  below  40.6  per  cent,  of  the  total  catch 
for  each  of  the  years  preceding  1889  is  assumed  to  have 
been  taken  on  the  coast,  this  being  the  best  available  means 
of  forming  an  estimate  for  these  years: 
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rage  109.  The  statement  is  made  on  this  page  of  the  United  States 

Counter-Case,  that  the  British  Commissioners — 

assert  that  the  seals  found  in  Behrin^  Sea  are  not  seals  which  have 
temporarily  left  the  rookeries  to  feed,  but  are  practically  iudepoudeut 
pelagic  herds. 
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On  roadinjof  the  parajjiapli  of  tlio  British  Commissioners' 
Report  n'ferred  to  (para.  219),  it  will  be  fouml  that  the 
Coiiunissioiieis' stateiiu'iit  ia  not  inteiuleil  to  apply  to  all 
the  Heals  in  Bchriiig  Sea,  and  fuither  that  the  concluding 
expression  is  not  that  employed  above,  but — 

practically  indeiiendeiit  pelngic  schools  of  a  diffuse  kind, 

an  expression  conveying  a  dillereiit  nioiining. 

More(>ver,  the  mention  made  in  this  parti<'nliir  parn graph 
of  the  Commissioners'  IJeport,  is  one  only  inridciitjil  to  a 
discussion  of  the  possible  bearings  of  the  diicctioii  and 
force  of  the  wind  on  the  directicm  of  travel  of  the  seals  in 
the  eastern  part  of  Beliring  Sea. 

Neither  is  it  true,  as  is  next  asserted,  that  the  results  of 
these  observations  are  the  only  evidence  oft'ered  on  the 
independence  of  a  large  number  of  the  seals  in  IJchring 
Sea  of  the  breeding-islands,  as  a  perusal  of  paras.  2(»!>-2l'2 
of  the  Commissioners'  Iteport  will  show.*  Additional  facts, 
with  the  same  meaning,  have  subsequently  been  observed 
by  Mr.  Macoun. 

It  is  further  stated  in  the  United  States  Counter  Case, 
that  the  "alleged  observations"  of  the  direction  of  the  wind 
"are  not  given,  and,  ereii  if  true,  are  quite  too  slender  to 
furnish  a  foundation  for  any  conclusion."  It  is  true  tliat 
the  detailed  logs  transmitted  to  the  Meteorological 
137  Dei)artment  of  Canada  for  analysis  are  not  printed 
in  full  in  the  lieport,  but  synopses  of  the  n'sults 
obtained  by  such  analysis  are  given  on  the  face  of  the  maps 
towhich  they  refer.  lithe  United  States  seriously  entertain 
doubts  as  to  the  existence  of  the  observations,  they  can  be 
submitted  for  their  insi)ection. 

The  assertion  nexi  made,  that  the  British  Commissioners 
advance  no  proof  of  the  increased  pelagic  nature  of  the 
seal,  is  incorrect,  as  will  be  found  on  examining  paras.  31)7, 
412,  424, 1 83-18r),  205-207  of  their  Report.  The  tact,  stated 
by  them  (para.  402),  that  no  decrease  has  been  noted  in  the 
number  of  seals  at  sea,  though  the  number  freiiuenting  f  lie 
islands  has  decreased,  is  of  itself  suflicient  proof  of  the 
increased  pelagic  nature  of  the  seal. 

As  to  the  non -occurrence  of  "stagey"  or  "shedding" 
seals  at  sea,  the  Commissioners  may  be  assumed  to  have 
based  their  statement  on  the  best  eviden(re  a\ailaltle  to 
them.  Its  nature  is  exi>lained  in  paras.  2.S1,  031,  (J32  of 
their  Keport.  More  complete  evidence  will  be  found  on 
this  point  in  the  statements  appended  to  the  British 
Counter-Case. 

It  is  a  fact  generally  recognized,  that  fur-bearing  animals 
living  much  in  the  water,  such  for  instance  as  the  otter  and 
beaver,  siied  their  pelage  by  degrees,  and  not  so  markedly 
at  any  one  time  as  to  seriously  attect  the  value  of  tiieir 
skins.  The  same  fact  is  believed  to  exjdain  the  absence  of 
"stagey"  fur-seals  at  sea,  while  the  creation  of  a  markedly 

•See  also  Captain  Bryant,  in  "Monograph  of  Nortli  Ainciican  Pin- 
nipeds," p.  411,  quoted  in  British  Counter-Case,  A))peudix,  vol.  i,  p.  126; 
and  Veuiaminov  in  Elliott,  Census  Report,  p.  141. 
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Britinh  Com  "stnccv"  Condition  ia  .sniiiiosed  by  the  British  Commission- 
port,  paru.  i;j4.  CTS  to  occur  uuving,  lUKl  III  coiisoiiiuMicc  ot,  tlie  continued 
resort  of  a  portion  of  the  seals  to  the  hiiid.  It  is  gratify- 
ing to  observe  that  in  this  one  instance  the  explanation 
otl'ered  by  tlie  British  Cimimissioners  is  accepted  as  correct; 
but  the  ensning  deduction,  tliat  "a  seal  must,  therefore,  of 
iiec<'ssity  be  on  the  ishands  eacli  year  at  some  period,"  is  a 
lum  HcquHur  of  the  most  ai>parent  kind.  Tlie  proof  is,  in 
fact,  exactly  to  the  opposite  ettect,  for  if  all  the  seals  must 
resort  to  Mie  islands,  and  must  remain  there  during  the 
'•stagey"  season,  then  no  seals  should  be  found  at  sea  dur- 
ing tliat  sea.son.  The  "stagey"  season  begins  about  the 
middle  of  August  and  lasts  for  some  six  weeks.  Tliu.s, 
according  to  the  argument  advanc«'d  by  the  United  St;»tes, 
no  s«'als  should  be  found  at  sea  fiom  the  middle  of 

138  August  up  to  and  after  the  l."»th  September.    This 
is,  however,  wholly  negatived  by  the  known  facts 

relaving  to  pelagic  sealing. 

But  not  content  with  the  clearly  cut  po.sition  just  out- 
lined, the  United  States  further  endeavour  (and  in  oi)i)osi- 
tion  to  it),  to  pi'ove  that  '-stagey"  skins  in  large  <iuaiitity 
arc  taken  at  sea.  Aftidavits  on  this  subject  are  produced 
from  Messrs.  C.  Behlow,  W.  Preiss,  and  W.  E.  JMartin. 
Messrs.  liehlow  and  I'reiss  say  that  all  skins  taken  in 
liehring  Sea  after  about  the  lOth  August  are  "stagey" 
and  "almost  unmerchantable."  The  statement  thus  made 
is  so  sweeping  and  so  entirely  in  opposition  to  other  evi- 
dence as  to  defeat  its  object.  Sealers  would  not  remain 
in  Behring  Sea  after  the  10th  August  for  the  purpose  of 
obtaining,  at  much  cost  and  labour,  skins  "almost  unmer- 
chantable." Mr.  Martin  is  more  judicious;  he  speaks  only 
of  a  certain  percentage  of  "stagey"  skins,  without  stating 
any  amount. 

The  second  section  (6)  of  this  part  of  the  argument  in 
the  United  States  Counter-Case  is  devoted  to  the  denun- 
ciation of  a  heresy  expressed  as  follows  in  that  Counter- 
Case,  and  attributed  to  the  British  Commissioners: 

Tliat  tlio  locatiou  of  the  breeding  rookeries  is  (loi)cii(lent  solely  npou 
the  fact  that  the  seals  while  there  are  not  distiiibed  by  man. 

It  will  be  found,  however,  on  referring  to  the  British 

Commissioners'  Keport,  that  the  statement  here  made  is 

not  theirs,  but  one  embodied  for  the  purposes  of  attack  in 

the  United  States  Counter-Case  itself. 

iii^MoiiJ'riv'K'"      '^^^^  Commissionei's  believe  the  freedom  from  disturbance 

pojt*,''para8.  :jii  aud  attack  to  be  the  principal  or  ruling  cause,  but  not 

"^i{r"iUsh"'couii-  *''®  ^^^^  cause,  of  the  resort  of  seals  to  any  particuhir  place 

tor  Case, p.  U6.    at  the  breeding  season.    The  subject  is,  moreover,  further 

treated  in  the  British  Counter-Case. 
f?untercu»r     ^^  '^  "^*''  l">^^'*'Vfii',  iu  the  Couuter-Case  of  the  United 
pp°i45-r«!  ""''  States  attempted  directly  to  controvert  the  above  state- 
ment, even  in  the  form  in  which  it  is  presented  in  that 
document;  but  in  discussing  it,  attention  is  turned  to  the 
records  which  exist  of  former  breeding-places  of  the  fur- 
seals  in  the  vicinity  of  the  North  American  coast 

139  to  the  south  of  the  Aleutian  Islands.     Befereuce  is 
made  to  some  of  the  statements  on  this  subject  con 
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This 


tuiiied  iu  the  Report  of  the  ISritish  Cominissioncrs,  and    iiHtiHii  rem- 
it is  then  stated  that;  tue  (yonniiissioiiers  have  failed  to ImrT.^'IanM. 'A?- 
authenticate  these.    This allepyd  "failure"  must  of  foms«i|"„^",;[ru'*.'4^''" 
remain  a  matter  for  decision  on  the  evidence  produced, """ '""^"  *" 
but  the  additi(mal  information  obtained  in  18!>2  resi>e<'tiug 
Haycock  and  other  islands  and  rocks,  with  that  rehitinj.?  '**    i 
the  taking  of  female  seals  in  milk  ofl"  various  parts  of  the  i,  r'rile.' Apji^" 
liritish  Columbian  an<l  Alaskan  coasts  tt)  the  south  of  the'j'.jj^"'  'I'l''^''- 
Aleutian  Islands,  go  far  to  reinforce   the  already  strong 
body  of  evidence  on  this  point  adduced  by  the  British 
Commissioners. 

Attention  is  then,  in  the  United  States  Counter-Case,    [wy^tatg 
directed  to  the  statement  made  by  the  British  Conimis- (jouI/nM-caHP* 
siouers,  on  the  basis  of  information  gained  by  them  on  the  ^•'•'*^^"*"''' ''  ''^'' 
Commander  Islands  and  at  Petropavlovsky,  as  to  the  for- 
mation or  attempted  formation  of  new  rookeries  at  various 
phjces  on  the  Asiatic  t'oast.    Mr.  Malonavonski  is  quoted 
as  having  visited  owe  such  reported  rookery  on  the  Kamts- 
chatka  coast,  and  as  having  found  the  animals  there  to  be 
sea-lions  and  not  fur  seals.    Upon  this  single  inconclusive 
statement  the  following  remark  is  made: 

If  nil  the  iucipient  breeding  rookeries  allefjeil  to  exist  on  the  Asiatic 
coast  nrere  examined,  doubtless  they  would  be  found  to  be  similar  to 
the  oue  above  noted. 

Mr.  Grebnitzky  is  cited  to  the  effect  that  he  thinks  it  to 
be  wholly  improbable  that  the  Commander  Island  seals 
visit  any  other  land,  but  it  will  be  observed  that  though 
the  United  States  took  pains  to  obtain  a  written  statement  ibid..p.3C3. 
from  this  gentleman,  for  the  purpose  of  counteracting  his 
statements  asquoted  in  the  British  Commissioners'  Report, 
he  has  not  in  this  document  contradicted  his  si)ecitic  refer- 
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ence  to  the  formation  of  a  new  fur-seal  rookery  on  the  i>"'t. para. 519. 
Kamtschatka  coast. 

The  great  importance  evidently  attached  by  the  United 
States  to  the  denial  of  the  evidence  showing  that  V:m  fur- 
seal  on  the  Asiatic  coasts  has  sought  and  found  new 
breeding-places,  evidently  dei)end8  on  the  circunistaiu'e 
that  this  evidence  tends  to  substantiate  the  less  com- 
140  plete  details  respecting  the  existence  of  such  breed- 
ing-places (other  than  the  Pribyloff  Islands)  on  the 
coast  of  North  America. 

On  the  strength  of  the  above  imperfect  discussion,  and 
the  inconclusive  negations  above  outlined,  it  is  then  denied 
on  the  part  of  the  United  States  that  the — 

Alaskan  seals  have  any  other  homo  than  the  Pribyloff  Islands,  and 
that,  even  if  constantly  disturbed  by  man  while  on  the  rookeries  thoy 
would  seek  a  now  habitation. 

The  denial  above  summarized  is  not  only  contrary  to  all 
natural  facts,  but  bristles  with  ambiguities.  If  the  term 
"Alaskan  seals"  means  only  the  seals  breeding  on  the 
Pribylott'  Islands,  it  may  readily  be  admitted  that  they  have 
no  other  breeding-place.  If  the  breeding- place  is  the  only 
"home  "  of  such  seals,  it  of  course  follows  that  this  "  home  " 
must  be  on  the  Pribylotf  Islands.  But  the  use  made  of  the 
term  "home"  is  a  purely  conventional  one,  and  thus,  if  the 
territorial  possession  of  the  "home"  is  supposed  to  imply 
B  s,  PT  X 8 
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Boino  inoprietiiryri^lit  in  tlio  seals  tli«'mselvoH,it  is  a  wholly 
inisIeuiliiii;<>no.    Wliat  ''liabitatioii,"  astliHtiiiguishcdlxoin 
"  lioiiic,"  may  iii>ply  i»  not  explained. 
Vflspiii.  The  leteienee  next  \i\iuU\  on  this  pa^fe  of  the  United 

i.'r'lml'AH'rn '^'''**'**  ^''""'^♦^''^''^*'  *^*  IfobbcJi  Island  and  itd  rookeries, 
iiix,  voi.ii,|.p.Mi,  i,.||(l(Ms  it  appropriate  to  point  out  that  in  the  very  years 
in  which  *his  island  was  beinff  continuously  harassed  by 
raids,  the  seals  bcfian  to  I'orni  new  rookeries  in  other  suit- 
able places.  It  is  ol"  course  inijwssible  to  state  that  they 
were  .ntnally  the  same  fur  seals  which  had  formerly  resorted 
to  b'obbcn  Island,  but  the  presumption  is  in  favour  of  that 
belief. 

In  1S02,  evidence  of  the  most  conclusive  kind  possible  has 
been  obtained  on  this  particular  subject,  relating  to  the 
lormation  or  atlenipt»'<l  foiination  of  new  rookeries  on  Moo- 
shir  Kocks,  Haikoke  Inland,  and  Shed-noi  Island  of  the 
Kurile  grouj),  Uitteru  Jfoi^ks  oft'  the  northwest  coast  of 
>'ipon  Island,  and  on  the  Island  of  St.  Zona  in  Okhotsk  Sea. 
It  is  thus  no  longer  necessary  to  deal  with  the  discussion 
of  abstract  pr^'positions  on  this  subject  of  the  change  of 
breeding  places,  to  which  we  are  invited  in  the  Counter- 
Case  of  the  United  States. 
141  Occasion  is  next  taken  on  this  i)age  of  the  T     ited 

States  Counter-Case,  to  contradict  or  modi  the 
evidence  of  one  witness  out  of  three  quoted  in  para.  422 
of  the  British  ('oinniissioners'  l{e])ort,  in  which  it  is  stated 
that,  concurrently  with  the  beginning  of  the  United  States 
control  of  the  Tribyloft'  Islands  (and  presumably  because 
of  the  excessive  slaughter  occurring  at  that  time),  fur- 
seals  were  found  in  more  than  usual  abundance'  on  the 
i'oast  of  British  Columbia;  the  evidence  adduced  being 
su(^h  as  to  show  the  injurious  effect  of  disturbance  on  the 
breeding-islands. 
TTnUpd  states  The  matter  has  been  considered  to  be  of  so  great  impor- 
Appoiidix,p!4i.;'.  tance  by  the  United  States,  that  Professor  J.  A.  Allen  has 
written  a  specip.l  letter  to  the  United  States  Secretary  of 
State,  to  say  that  the  year  should  have  been  1870,  and  not 
].S(»!>  (as  stated  in  his  Monograpli),in  .vhich  seals  weres])e- 
cially  abundant  on  this  coast.  Instead  of  weakening  the 
force  of  til'  Commissioners'  statement  on  this  point,  the 
iven  strengthens  it,  and  fully  accords  with  the 
ained  by  tlie  Commissioners  from  other  sources, 
reason  to  suppose  that  the  excessive  disturb- 
breeding  islands,  which  reached  its  maximum 
'jontinecl  in  its  effect  to  the  next  year.  The 
Mj  by  the  Commissioners,  in  fact  shows  that 
increased   Indian  catches  along  the  British 
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No.  2. 


Ecmarks  on  the  United  States  Evidence. 

Any  detailed  criticism  on  the  United  States  evidence  must,  of  neces- 
sity, be  reserved  (or  oral  argument,  but  there  are  some  observations 
bearing  upon  the  cliaiacter  and  reliability  of  such  evidence  which  it  is 
deemed  i)roper  here  to  put  before  tlie  Arbitrators. 

In  tlie  lirst  place,  it  must  be  ])ointed  out  tliat  the  asseitions  made  iu 
resjK'ct  to  seal  life  and  other  connected  subjects  in  the  Unit  d  States 
(!ase,  are  entirely  l)ase(l  on  very  recent  allidavits,  or  on  papers  which 
have  been  specially  obtained  or  prcparetl  in  connection  with  the  present 
discussion,  and  which  arc  now  jjroduced  for  the  first  time.  Further, 
tliat  nniny  of  these  are  derived  fiom  persons  who  formerly  necui)ied 
oHicial  ])ositions  in  con  .ection  with  the  management  or  supervision  of 
the  Pribyloff  Islands  under  the  United  States  Government  control, 
and  who  were  the  authors  of  ollicial  Kei>orts  and  other  writings  on  the 
condition  of  the  islands;  but  that  such  earlier  and  public  otlic^ial 
Reports  ai  not  now  releired  to  in  the  United  States  Case.  The  fol- 
lowing Ta  »le  shows  the  names  of  the  Agents  and  Otlicials  whose  sworn 
evidence  appears  in  the  United  States  Appendices, and  which  also 
shows  their  previous  Reports  and  Miitings: 
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ii' allies  i)f  Wit- 

IK'HSCS. 


Koports,  Kviilcnit",  or  iiiiblislicd  "WritiiigH,  for- 
iiiciiy  wade  by  WitiieHScs. 


T)at<i  (if 


\Vli(  re  linportB, ''■";,"  . 
liiih. I  States    t°?Mt'y 


t^llSO. 


(;li.  Bryant Sen..  41st  CoiiR.SiKt  Se<>8.,Ex.T)oc.  No.32j  n.R. 

41»t  ('cm;;.,  ard  Soss.,  Ex.  Dm  .  Nd.  12:;;  U.  K., 
4lliid  t-'oiis  .  -"•'  SegH.,  Kx.  Dor.  IsD. 'JU;  ]1.  I!., 
44lli  (.'iiii^'..  iHt  Seas.,  E.\.  Dor.  No.  83;  ''Moiio- 
grajili  of  Nurtli  Aiiicricau  riniiiiiods,"  p.  u81  e< 
I      «(,'(y.,-  "On  Kared  Seal.-*,"  p.  :i«l. 
Stephen  N.  Buynitskv.!  H.  It..  41st  Cong.,  3rd  Sosb..  Ex.  Doc.  No.  IL'2,  p.  5; 
:       II.  It.,  Kx.  Doc,  44tli  <.'«'lig.,  1st  Siiis..  No.  83: 
H.  R.,  SOtli  Cong..  2iid  Se.s.s  .  Rep.  No.  3tfS3,  p.  1. 
"Alaska  aii'l  its  Iti'.sotincs,"  (.'liap.  VI 


William  H.  t>all 

Captain  M.  A.  Ilialy 
John  A.  Ileiiriiiui/. '. 

Abial  P.  Loud 

H.  II. -Milutyro 


Jolin  M.  Morton 

Jacob  H.  Mouliou 

Joscjdi  -Miirrav 

S.  It.  Nettletoii 

li.d.dtis 

r.cnjsniin  F. Sciihnov 
Wiiliani  H.  Williams 

Hilton  HariH's 

Henry  A.  ttlidden 

Ch.XCioll 


Sen.,  41st  Cong..  2nd  Sess.,  tix.  i5oc.  No.:»v   ii.it., 
50tb  Con^.,  2i!d  Siss.,  Keii.  No.  3883,  \>.  1  ti. 


H.  l;.,."inili  (,'ong..2nil  Sess.,  liiji.  No.3883,  ,).  "JjO. 

Son.,."il.sl  Coiig.,2Md  .'<es.s.,  Ilx.  Doc.  No.  19..*. 

Sen.,  51st  (Jon^.,2ud  Sess.,  Ex.  Doc.  No.  49 


loll' 
Islands. 

1877 


1872 


1880 
1891 
18U9 
1889 
1880 

1878 
1884 
1891 
1801 
1881 
1880 
1801 


S.  Falconer 

Louis  Kinunel 

T.  F.  Ilyaii 

W.  11.  Taylor     .... 
George  'wartlman. 


II.j;.,5()lb  Cong,  2nd  Sess..  Kep,  No.  3883,  p.  17... 
Sen..  5l8t  Cun^.,  2iid  Sess..  lOx.  Doe.  No.  40;  letter 

to  Mr.    W'iudoin,  British  Counter-Case,  App., 

vol.  i,  pp.  81,  85. 
H.  It.,  4'.;nd<'on!,'..2ndSDS8.,  Ex.Doc.  No.  2t),  p.  2; 

H.  It..44lh  Coug.,  Ist  Sess.,  Ex.  Uoc.  No.  83. 
II.  i;.,  5uili  Cong.,  2ml  Sess.,  Rep.  No.  '.^i^'i,  p.  267 

Itdd.,  p.211 

Ibid.,  p.  <•! 


Iniled  Slates 


Ibid.,  p.  '.::. 


1885 
1890 


18TS 

1883 
1888 
1881 

1885 
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It  is  also  to  be  remarked  that  although  the  above  named  gentlemen 
had  not  since  the  dates  above  mentioned  (in  some  cases  iitteen  to 
twenty  years  ago)  visited  the  Pribylott'  Islands,  and  had  not,  therefore, 
any  further  jiersonal  information  on  the  subject,  yet  the  opinions 
expressed  in  the  testimony  now  put  forward  in  many  instan(;es  ditter 
materially  from   that  foiiiierly  expressed  by  them   in  their  official 

Keports,  as  the  following  few  examines  will  show: 
145         Stephen  N.  IJuynitsky. — As  to  the  existence  of  tish  near  the 

Priby  lolls : 

At  tho  time  I  was  on  the  islands  I  do 
not  think  t'leio  were  any  lish  at  nil  with- 
in 3  uiihs  of  the  ishiuds,  and  that  the 
BealH  to  feed  had  to  go  farther  tlian  that 
from  land.  The  helief  is  founded  on  state- 
uients  made  me  hy  natives  on  tho  islands, 
and  also  from  the  fact  that  i'reah  tish  were 
seldom  eaten  npon  the  islands. — (United 
States  Case,  Appendix  II,  p.  21.) 

H.  H.  Mclntyre. — ±^  to  the  movements  of  seals  while  on  the  islands : 


They  (tho  natives)  snhsist  mostly  on 
cod  and  halihnt,  and  every  description 
of  fish  they  ean  find.  They  dry  and  i)re- 
serveitforwinter. — (II.  R..  .'lOtli Congress, 
2nd  isession,  Report  No.  'M^'d,  p.  12.) 


The  fact  is  that  the  bachelor  seals  may 
be  fouiid  to-day  npon  a  certain  rookery, 
and  at  anolln-r  time  npon  anotiier  place. 
The  result  is  tiie  same  animals,  in  nniny 
instances,  have  been  counted  two  or  three 
times. — (H.  R.,  50th  Congress,  2nd  fcjes- 
sion,  Report  No.  '.iHX'.i,  p.  IIG.) 


Yet  their  (the  seals')  habits  are  so  well 
detined  and  unvarying  that  it  is  an  easy 
matter  to  determine  whether  tliey  increase 
or  decrease  from  year  to  year,  bccanso 
they  always  occupy  the  same  portions  of 
certain  beaches,  and  simply  exi)and  or 
contract  the  boundaries  of  the  rookeries 
as  they  become  more  or  less  numerous. — 
(United  States  Case,  vol.  ii,  p.  48.) 


As  to  the  scarcity  of  bulls : 

There  are  at  present  (1S8S),  in  my  opin- 
ion, too  few  bull  seals  to  keep  the  rook- 
eries up  to  their  best  condition. — (II.  R., 
r)l)th  Congress,  2nd  Session,  Report  No. 
388;ip.  117.) 

When  we  are  left  onlyexactly  the  num- 
ber of  bulls  we  need,  and  a  few  even  of 
these  are  killed,  it  completely  upsets  our 
calculations,  with  tho  n\sult  of  leaving 
too  few  of  this  class  of  animals  to  secure 
the  full  i)rodiictiveness  of  the  rookeries. — 
(II.  R.,  oOtli  Congress,  2nd  Session.  Report 
No.3883,p.  laO.) 

As  to  raids  and  sales  of  skins : 


While  I  was  located  upon  the  said 
islands  there  was  at  all  times  a  greatiM- 
number  of  adult  male  .seals  than  was  nec- 
essary to  fertilize  tho  females  who  hauled 
up  on  said  rookeries,  and  there  was  no 
time  when  there  were  not  vigorous  bulls 
on  the  rookeries  who  were  unable  to 
obtain  female  consorts. — (United  States 
Case,  vol.  ii,  p.  45.) 


Henry  A.  Glidden. 


Q.  I  would  ask  ^^hether  there  are  not 
trading-vessels  which  buy  skins? — A. 
Yes,  Sir,  and  steal  skins;  that  is  the 
great  trouble  we  had.  to  watch  mar.iud- 
ers.  That  was  more  trouble  than  any- 
thing else. — (11.  '{.,  r>(Hb  Congress.  2nu 
Session,  Report  No,  ',if<i>3,  ]).  2().) 

J.  II.  Moulton.- 

I  think  (luring  tho  tirst  five  years  ( 1877- 
82)  I  was  there  there  was  an  increase, 
and  during  the  last  three  ytnirs  ( 18s;!-S5) 
there  was  no  inc.ea.se.— (II.  R,,  TiOth  Con- 
gress, 2nd  Session,  Report  No.  3883.  p.  255.) 

Charles  A.  Goft". — As  to  driving: 

We  closed  the  season  by  turning  away 
86  per  t'cnt.  (of  the  seals  dri\en|,  a  fact 
which  proves  to  every  impartial  miud 


Raids  on  the  rookeries  by  nnirauders 
did  not,  while  I  was  on  the  islands, 
amount  to  anything,  and  cert'iiuly  seal 
life  here  was  not  atfected  to  any  extent 
by  such  incursions.  I  only  knew  of  one 
rai<l  upon  St.  I'aul  Islaiul  while  I  was 
there.  — (United  States  Case,  Appendix, 
vol.  ii,  ]).  111.) 

As  to  the  increase  of  seals  on  islands: 

AVhile  on  St.  Paul  Island  (1881-84)  I  do 
not  think  the  number  of  seals  increased, 
and  in  the  last  year  (1881)  I  think  there 
was  a  slight  decrease. — (United  States 
Case,  Appendix,  vol,  ii,  p.  71. ) 


A  few  seals  are  i!ijtned  by  redrivinj? 
(often  lonllieted  with  over-»lriving,  anil 
sometimes  so  culled),  but  the  uuuber  so 


ARGUMENT   OF   GREAT   BRITAIN. 


117 


the 


IS  nci'- 
liiiiilt'd 
was  IK) 
s  bulls 
l)le  to 

States 


injured  is  iiic-onsi<ler.i1)le,  and  could  have 
ni>  iipprcM'iable  ottect  upon  seal  life 
through  destroying  tlie  virility  of  the 
male. — (United  States  Case,  A])peudix, 
vol.  ii,  p.  ll.j.) 


I  believe  ibat  the  solo  cause  of  the 
deeroHse  is  pelagic  sealing,  which,  from 
reliable  information,  I  understand  tohave 
increased  gr<'atly  since  1884  or  188"). — 
(United  States  Case,  Appendi.^,  vol.  ii, 
p.  112.) 


that  we  were  redriving  the  yearlings, 
and,  consideriug  the  number  of  skins 
obtained,  that  it  was  impossible  to  secure 
the  number  al..>wed  by  the  lease;  that 
we  were  merely  torturing  the  young 
Beats,  injuring  the  future  life  and  vitality 
of  the  breeding  rookeries,  to  the  detri- 
raeut  of  the  lessees,  natives,  and  the  Gov- 
ernment.— (Senate,  50th  Congress,  2nd 
Session,  Ex.  Doc.  No.  90,  p.  5.) 

146         As  to  causes  of  decrease: 

It  is  evident  that  the  many  preying 
evils  upon  seal  life,  the  killing  of  the 
seals  in  the  Pacific  Ocean  along  the  Aleu- 
tian Islands,  and  as  they  come  through 
the  passes  to  the  Hehriug  Sea,  by  pirates 
in  these  waters,  and' the  indiscriminate 
slaughter  upon  the  islands,  regardless  of 
the  future  life  of  the  breeding  rookeries, 
have  at  last,  with  their  combined  destruc- 
tive power,  reduced  these  rookeries  to 
their  present  impoverished  condition. — 
(Senate,  50th  Congress,  2nd  Session,  Ex. 
Doc.  No.  90,  p.  5.) 

The  prosi)erity  of  these  world-renowned 
rookeries  is  last  l'a<ling  away  under  the 
present  annual  cateh  allowed  by  law,  and 
this  indiscreetslanghter  now  being  waged 
in  these  waters  will  only  hasten  the  end 
of  the  fur-seals  of  the  Pr'ibylott' Islands. — 
(Letter  from  Mr.  Gott"  to  Mr.  Wiudom, 
dated  St.  Paul  Island,  Alaska,  81st  July, 
1889.) 

W.  B.  Tfiylor. — As  to  raids: 

These  vessels  will  take  occasion  to  hang 
around  the  islands,  and  when  there  is  a 
heavy  fog  to  go  to  the  rookeries  very 

often As  it  is  to-day,  these 

vessels  come  ..nd  kill  5,000,  10,000,  and 
15,000  seals  every  year. — (H.  R.,  50tli  Con- 
gress, 2nd  Session,  Report  No.  3883,  p.  54. ) 

Georjje  Wardma:..— As  to  increase  in  number  of  seals 


There  was  but  one  raid  on  thn  rookeries 
while  I  was  there,  and  that  took  place  on 
Otter  Island.— (United  States  Case,  vol. 
ii.p.  177.) 


I  made  careful  examination  of  the  rook- 
eries eaeh  year,  and  after  the  lirst  year  I 
compared  my  yearly  observations,  ao  that 
I  might  arrive  at  some  conclusion  as  to 
whether  it  was  possible  and  exjjedient  to 
increase  our  portion  of  the  quota  of  skins 
to  be  taken  on  St.  (ieorge  Island  without 
injuriously  att'ectingseiu  life  there.  1  am 
satistied,  from  my  observations,  that  the 
breeding-grounds  on  St.  George  covered 
greater  areas  in  1884  than  in  1881,  and 
that  seal  life  materially  increased  between 
those  dates. — (United  States  Case,  Ap- 
pendix, vol.  ii.  p.  178.) 

Charles  Bryant.— As  to  the  date  of  cows  leaving  their  pups: 


After  having  told  the  Committee  iu 
1888  that  he  had  measured  all  the  rook- 
eries carelully.  Wiirdinan  was  asked — 

Q.  IJo  you  put  it  [the  nvinibei'  of  seals] 
atthesiimenunibersanniiallyf— -A.  About. 
I  think  the  breeding  seals  on  the  rook- 
eries come  in  about  the;  same  numbers. — 
(II.  R.,  50th  CoiL^resB,  2nd  Session,  Report 
No.  3883,  p.  39.)' 


The  females  go  into  the  water  to  feed 
when  the  pu])H  are  some  six  weeks  old. — 
(Senate,  4l8t  Congress,  2nd  Session,  Ex. 
Doe.  No.  32,  p.  "<  ) 


I'he  pup  is  nursed  by  its  mother  from 
its  birth  as  long  as  it  remains  on  the 
islands,  the  mother  leaving  the  islands  at 
diti'erout  intervals  of  time  after  the  pup  is 
three  or  four  days  old. — (United  States 
Case,  Appendix,  vol,  ii,  p.  5.) 
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As  to  time  spent  by  pup  on  land: 

Wben  once  in  the  water  the  youns 
seiils  Hoou  appear  to  delight  in  it,  speniliiu/ 
vioHt  of  their  time  there  in  play,  tumbling 
over  each  other  like  shoals  ofjinh. — ("  Mono- 
graph of  North  American  Pinnipeds,"  p. 
3«7.) 

147         As  to  slaughter  of  pups  in 

Again,  during  the  season  of  1870  the 
natives,  to  purchase  supplies  and  for 
their  own  food,  killed  85,000,  mostly  1- 
and  2-year-old  seals. — ("Monograjih  of 
North  American  Pinnipeds,"  p.  o98.) 


By  the  1st  Sejitemhor  nearly  all  the  pups 
have  learned  to  swim,  and  until  the  time 
ot'tlieir  departure  i'roiii  the  islands  spend 
Iht'ir  tiuie  both  on  laud  ami  in  the  water, 
but  l)y  far  the  greater  jtortion  of  their  time 
is  npint  on  land. — (United  States  Case, 
Appendix,  vol.  ii,  p.  5.) 

1870: 

In  ISOn  about  85.000  seals  were  taken 
l)y  the  iiati\ps,  I  iiev(>r  stated  that  any 
bucli  nuuilicr  were  taken  in  1870.  The 
fall  nunil)cr  taken  in  1870  was  less  than 
25,000. —  (United  States  Counter-Case, 
Ajipendix,  p.  414.) 


As  to  relation  of  fur-seals  to  the  breeding  islands: 


The  fur-seals  resort  to  the  I'ribylotf 
Islands  during  the  summer  months  for 
the  sole  purpose  of  reproduction.  'J'hose 
sharing  in  these  duties  necessarily  remain 
on  or  near  the  shore  until  the  young  are 
able  to  take  to  the  water.  During  this 
considerable  period  the  old  seals  are  not 
known  to  take  any  food. — ("On  Eared 
Seals,"  p.  95.) 


Providing  the  condition.'^  were  the  same 
nn  the  islands  the  year  round  as  they  are 
in  the  summer,  and  jiroviiling  the  food 
su])ply  was  sullicient  in  tlie  immediate 
vicinity  of  the  islands,  I  think  the  seals 
would  reuuiin  on  or  about  the  islands 
during  the  entire  year.  The  seals  evi- 
dently consider  these  islantls  their  home, 
and  only  leave  them  by  reason  of  lack  of 
food  and  inclement  weather. — (United 
States  Case,  Appendix,  vol,  ii,  p.  5.) 


As  to  date  of  fertilization  of  cows : 

At  this  stage  they  [the  female  pups] 
leave  the  island  for  the  winter,  and  very 
few  appear  to  return  to  the  isl.ind  until 
they  are  3  years  old,  at  which  age  they 
seek  the  nuiles  for  sexual  intercourse. — 
("Monograph  of  North  American  Pinni- 
peds," p.  401,) 

As  to  supply  of  breeding  bulls: 

A  residence  of  seven  successive  seasons 
on  the  island  in  charge  of  these  animals 
has  furnished  me  with  the  desired  oppor- 
tunity for  determining  this  surplus 
product  by  actual  study  of  their  habits 
and  requirements,  and  the  result  is,  the 
killing  of  100,000  per  annum  docs  not 
leave  a  sufBcient  number  of  males  to 
mature  for  the  wants  of  the  increase  in 
the  number  of  fem.'iles,— (H.  K.,  44th 
Congress,  Ist  Session,  Ex.  Doc.  No.  83,  p. 
175.) 

The  stock  of  breeding  hulls  has  de- 
creased by  loss  from  age  and  other  causes 
so  much  fiister  than  there  has  been  young 
seals  grown  to  replace  them,  that  its 
present  condition  is  only  equal  to  the 
present  demand,  an«l  the  stock  of  half- 
oiiUs,  or  those  to  nuiture  in  the  next  two 
years,  is  not  suflicient  to  meet  the  wants 
of  the  increase  in  the  ftynales.  Under 
these  circumstances  I  feel  it  my  duty  to 
recommend  that  for  the  next  two  years 
the  number  of  seals  to  betaken  for  their 
skins  be  limited  to  85,000  per  annum. — 
(H,  R.,  44th  Congress,  1st  Session,  Ex. 
Doc.  No,  83,  p.  178.) 


It  is  prohahle  that  the  females  of  this 
age  (2  years)  are  fertilized  by  the  bulls, 
and  leave  the  islands  in  the  fall  preg- 
nant.— (United  States  Case,  Appendix, 
vol.  ii,  p.  6.) 


The  whole  time  I  was  there  there  was 
an  am])le  supjily  of  full-grown  vigorous 
nuilcM  sullicient  for  serving  all  the  fe- 
males on  the  islands,  and  every  year  a 
surplus  of  vigorous  l)u]ls  could  always 
be  found  about  the  rookeries  awaiting 
an  opportunity  to  usurp  the  place  of 
some  old  or  wounded  hull  unable  longer 
to  maintain  'lis  place  on  the  breeding- 
grounds. — (Ui.ited  States  Case,  Appen- 
dix, vol.  ii,  p,  7.) 
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Besides  the  above,  there  are  a  considerable  number  of 
United  States  oflBcials  who  havinjj  occupied  posts  alibrd- 
ing  special  opportunities  for  studying  seal  life,  have  from 
time  to  time  frequently  rei)orted  and  written  on  the  sul)- 
ject  to  their  Governments,  but  neither  their  testimony  nor 
previous  Keports  are  in  any  way  referred  to  in  the  ITnitcd 
States  Case.  Of  these,  Mr.  H.  W.  Elliott,  Mr.  W  ashhurn 
Maynard,  Mr.  W.  J.  Mclntyre,  and  Mr.  George  II.  Tingle 
are  the  more  important. 

The  absence  of  all  reference  to  the  writings  or  opinions  of    Mi.  n.  w.  ei- 
Mr.  H.  W.  Elliott  forms  a  particularly  noticeable  omission.  '""'■ 

From  a  date  not  long  subsef|uent  to  the  acquisition  of 
Alaska  by  the  United  States,  Mr.  Elliott  has  been  known 
as  the  principal  exponent  and  official  and  unotlicial  writer 
on  the  subject  of  the  Pribyloff  Islands  and  the  seals  resort- 
ing to  them. 

Who  Mr.  Elliott  is,  is  best  told  in  the  words  of  his  testi- 
mony given  before  the  Congressional  Committee: 

A.  My  exporiomo  covers  three  seasons  on  the  Seal  IbIhihIs.  In  the  -i-i"'  ''""''''•''' 
winter  of  1872-73  a  Bill  was  pending  hefore  C'oii}iii-.sa,  framed  hy  Mr.  j^'^^-^'  "■  ^^-  ^^•'< 
Boutwell,  providiug  for  the  establishment  of  four  Treasury  Agents  on 
the  Seal  Islands.  Professor  Baird,  of  the  Smitlisoninu  Institute, 
148  was  very  desirous  that  some  one  sliould  be  sent  from  the  .Smith- 
sonian to  study  the  life  and  habits  of  the  seals.  He  saw  Mr. 
Boutwell,  and  obtained  from  him  permission  to  nominate  a  man  whom 
he  should  appoint  as  one  of  the  Assistant  Agents.  Professor  Baird 
selected  me.  I  received  the  appointment  from  Mr.  Boutwell,  and 
landed  on  the  Island  of  St.  George,  28tli  April,  1872.  I  went  uji  there 
with  the  special  charge  of  studying  the  life  and  habits  of  the  seals. 
The  question  was  an  exceedingly  interesting  one,  about  which  scien- 
tilic  men  had  no  special  data,  and  therefore  '.'rofesso.'  Baird's  interest 
in  it.  I  immediately  went  to  work  on  the  >;roun(ls  from  the  date  of 
my  landing,  and  I  soon  found  that  the  subject  was  one  which  could 
not  be  settled,  as  I  thought  it  could,  satislarlorily  to  myself,  in  one 
season.  I  accordingly  remained  over,  and  spent  the  ^eason  of  1873  on 
the  sealing-grounds  on  the  Island  of  St.  (ieorgc  in  order  to  com])are 
my  observations  of  that  season  with  those  of  the  season  previous.  I 
at  once  saw  that  whatever  I  stated  in  regard  to  this  matter  would  be 
subject  to  criticism,  and  I  thought  it  nijcessary  to  be  very  thorough 
in  my  examination  of  the  subject  before  I  made  a  report  upon  it. 
.  .  .  In  the  winter  of  1873  I  expressed  to  Mr.  IJiehardsoii  and  my 
friends  here  a  great  desire  to  go  to  the  coast  of  Asia  to  visit  the 
Russian  Seal  Islands  in  order  to  eomi)Iete  and  extend  my  woik  begun 
on  our  own  islands.  Mr.  Richardson  said  that  ho  had  no  authority  to 
send  me;  that  I  could  go  only  by  authority  of  Congress.  Accordingly 
1  drew  up  a  Bill  authorizing  the  Secretary  of  the  I'reasury  to  gatlier 
authentic  information  on  that  subject,  and  it  was  introilueed  by  my 
friends,  was  referred  to  this  Committee,  before  which  1  apjieared  (Mr. 
Dawes  being  the  Chairman  at  the  time),  and  referred  also  to  the  Com- 
mittee on  Commerce,  beiorc  which  also  I  appeared,  was  re))orted 
favourably  to  the  House,  and  approved  on  the  22ud  A])ril,  187t.  I 
immediately  received  my  commission,  and  set  out  in  May  with  an 
associate,  provided  for  by  an  amendnjcnt  in  the  Bill,  the  Secretary  of 
the  Treasury  putting  the  revenue-cutter  "Reliance"  at  our  joint  dis- 
posal. We,  in  visiting  other  places,  paid  special  attention  to  the 
Seal  Islands  again  this  year.  1  especially  wanted  to  visit  them  at  the 
height  of  the  breeding  season.  \Ve  were  there  twenty-eight  <!ays, 
until,  Lieutenant  Maynard  having  expressed  himself  thoroughly  satis- 
tied  with  his  investigati<m  on  the  subject,  we  set  sail  for  St.  Matthew's 
Island,  and,  after  exploring  that  and  St.  Lawrence  Island,  we  returned 
by  way  of  Onnalaskato  San  Francisco,  and  submitted  our  RejxJrtN  to 
Secretary  Bristow.  A  few  days  after  mine  was  submitted,  Lieutenant 
Maynard  submitted  his  Report,  the  contents  of  which  I  knew  nothing 
of  until  lately,  when  it  was  sent  to  Congress,  in  obedience  to  an  order 
of  the  House.    .    .    . 
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r.iNt  conK.,2n(i  It  slioiild  be  added  that  as  lute  as  1800  this  t^entleman 
Sons.,  u.  11.7903.  .,g.,  i„  visited  aud  investigated  tlie  breeding  resorts  on  the 
Pribyloff  Islands  as  the  tiusted  Agent  of  the  United 
States,  and  again  under  the  mandate  of  a  spec  ial  Act  of 
Congress,  but  that  the  Report  known  lo  Inive  been  made 
on  the  results  of  that  examination  han  not  been  imtdished 
or  produced  to  Great  Britain,  although  the  British  Agent 
made  a  special  demand  for  its  production,  and  is  not  any- 
where found  among  the  documents  cited  in  or  appended  to 
the  Case  of  the  XJnited  States. 

The  following  is  a  list  of  some  of  Mr.  Elliott's  Reports 
and  writings  on  the  subject  of  seal  life: 

1.  Report  on  the  Pri  by  loH' group  or  Soal  Islands  of  Alaska. — (Wash- 
ington Government  J'rintinjj  Oftice,  1H73.) 

2.  Report  to  Secretary  of  the  Treasury  concerning  the  waste  of  seal 
oil,  and  the  "natives''  of  the  Priltylotf  Islands,  and  the  brewing  of 
quass. — (H.  R.,  44th  Congress,  1st  Session,  Kx.  Doc.  No.  83,  pj).  103 
and  lai.; 

3.  Report  upon  the  condition  of  affairs  in  the  Territory  of  Alaska. — 
(Washington  Government  Printing  Oftice,  1875.) 

4.  "Ten  years'  atupiainlance  with  Alaska,  1867-77." — (Now  York. 
Harpers  Brothers,  1877;  vol.  iv,  No.  330.) 

5.  "Tlie  Seal  Islands  of  Alaska." — (Washington  Government  Print- 
ing Oftice,  1881.) 

6.  h'ejiort  on  the  Seal  Islands  of  Alaska. — (Washington  Government 
Printing  OHice,  188-t.) 

7.  "Onr  Arctic  Province." 

It  is  to  be  noted  that  five  out  of  the  above  seven  publi- 
cations were  printed  and  circulated  by  the  IHiited  States 
Government,  and  that  besides  the  above  works  Mr.  Elliott 
has  contributed  to  newspapers  aud  magazines  many  arti- 
cles and  papers  too  numerous  to  give  a  list  of. 

Mr.  Elliott  has,  without  doubt,  always  been  considered 
the  leading  authority  on  the  fur-seal  question. 

While  it  is  conceivable  that  some  of  the  Reports  of 
Agents  appointed   by  the  United  States  to  control  the 
Pribyloif  Islands  may,  for  many  reasons,  have  been  con- 
sidered by  the  advisers  of  the  United  States  as  undesira- 
ble subjects  for  publicalion,  it  is  dillUculi  to  understand  on 
what  grounds  all  of  the  Reports  have  been  ignored,  and 
particularly  why  tlu^  principal  official  investigator  of  the 
natural  history  of  the  fur-seal  should  not  be  even  referred 
to,  and  his  Report,  made  in  pursufincc  to  a  special  Act  of 
Congress,  should  be  suppressed. 
Mr.A.w.Lav      Another  noteworthy  circumstance  connected  with  the 
evidence  put  forward  Ijy  the  United  States  is  as  to  the  decla- 
rations which  purport  to  have  been  made  before  one  "A.W. 
Lavender."    These  are  very  numerous,  some  being 
149      taken   at   Sitka,  others  at  Washington,  others  at 
Kadiak,  Nicholas  Bay,  Dixon   Entrance,  Victoria, 
San  Francisco,  and  Lynn  Canal. 
TTnitod  stntfis     Oil  reference  to  the  declarations  it  will  be  found  that  this 
vnr'ii^'i)p!"'>4'i!  gentleman  purports  to  have  attested  de(!larations  at  these 
•-•it"         ■  "     various  places  all  on  the  same  day.    Thus,  on  the  14th 
11)1.1,  p. 332.^^^  April  he  attests  the  declaration  of  three  Indians  in  or  near 
Lynn  Canal  or  Chatham  Sound,  and  also  the  evidence  of  J. 
.Tohnson  at  Victoria,  British  Columbia;  while  on  the  very 
same  date  he  purports  to  attest  the  declaration  of  Martin 
Benson  and  James  Grithn  at  San  Francisco. 
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Other  examples  may  be  found,  as  to  the  26th  April,  at 
l)p.  257,  357,  and  3«)0;  as  to  the  30th  April  at  pp.  250  and 
485;  as  to  the  3rd  May  at  pp.  323,  349,  308,  and  445;  and  aa 
to  tlie  12th  May  at  pp.  201)  and  283  of  the  same  Appendix. 

Mr.  Joseph  Murray,  anotiier  United  States  Agent,  aj* 
pears  to  have  been  able  to  attest  affidavits  in  two  places  at 
once.  For  instance,  on  the  13tli  April  he  attested  the  dec- 
laration of  Isaac  Leonard  at  Kadiak,  and  on  the  same  day 
the  declaration  of  K.  W.  Littlejohn  at  San  Francisco,  the 
distance  between  the  two  places  being  not  less  than  1,680 
miles  by  sea.  (See  pp.  217  and  4t57,  United  States  Appen- 
dix, vol.  ii.) 

No  leas  than  twenty  three  affidavits  from  various  Makah  ,  ^iie  Mnkah 
Indians  who  inliabit  Neah  Bay  and  district  appear  in  the 
United  States  Appendix.  None  of  these  witnesses  have 
been  seen  on  belialf  of  Great  Britain,  nor  has  their  evi- 
dence been  subject  to  the  test  of  local  inquiry,  for  the 
reasons  stated  in  tlie  declaiation  of  Arthur  Belyea  (see 
British  Counter  Case,  Appendix,  vol.  ii,  p.  170),  from  which 
it  will  be  seen  tliat  in  November  1892  he  visited  Neah  Bay, 
with  a  view  to  making  the  necessary  inquiries,  but  although 
the  Indians  were  i)ertectly  willing  to  talk  to  him  and  give 
evidence  to  him,  the  United  States  Government  Agent,  one 
Jolin  P.  McGlinn  (who  it  will  be  noticed  has  witnessed 
nearly  every  single  deposition  taken  amongst  these  people), 
refused  to  allow  him  to  examine  any  ot  the  witnesses, 
although  he  offered  to  do  so  in  the  presence  of  tlie  said 
John  P.  McGlinn. 

Mr.  Belyea,  however,  saw  the  natives,  and  tried  to  get 
them  to  give  evidence  in  spite  of  Mr.  McGlinn,  but  he  was 
told  by  them  that  they  dare  not  disobey  this  Agent,  and 
that  he  had  forbidden  them  to  talk  about  seals  to  any 
stranger  who  came  there  withcmt  his  permission.  Whilst 
he  was  making  these  inquiries  he  was  followed  by  a  police- 
man under  the  orders  of  McGlinn,  and,  as  he  believed,  for 
the  purpose  of  preventing  the  Indians  from  talking  to  him. 

Tlie  i)oliceman  actually  followed  him  into  the  house  of 
one  of  the  Indians,  and  used  threatening  language  to  the 
Indian,  which  caused  him  to  cease  speaking  to  Mr.  Belyea. 
He,  however,  got  hold  of  one  Indian  named  Jackson,  wlio 
made  a  statement  to  hini,  which  appears  in  the  Britisli 
Counter-Case,  Ajipendix,  vol.  ii,  p.  178.  The  witness, 
amongst  otlier  things,  told  him  that  Mr.  McGlinn  would 
issue  an  order  that  would  send  any  one  to  gaol  who  gave 
evidence  to  Mr.  Belyea. 

The  United  States  evidence  comprises  some  eight  decla- 
rations by  one  Charles  J.  P>ehlow  as  to  accurate  examinu 
tions  purporting  to  be  made  by  him  of  certain  cargoes  of 
seal  skins  taken  from  pelagic  sealers. 

In  these  depositions  he  professes  to  give  the  result  of 
tlie  examinations,  reporting  in  each  case  an  extremely 
small  number  of  male  skins,  and  also  reporting  that  the 
female  skins  showed  that  almost  all  of  them  were  in  i)up 
when  taken.  Inquiries  lead  to  the  discovery,  however, 
that  Mr.  Behlow's  inspection  of  the  cargoes  in  question 
was  so  slight  as  practically  to  amount  to  no  inspection  at 


( 
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.ill.  One  example  will  suffice  to  show  Mr.  Belilow's  method. 
In  the  case  of  the  "  Emma  Louise,"  Mr.  Behlow  reports 
(United  States  Case,  Appendix,  vol.  ii,  p.  402)  that  he 
examined  l,.'3'i:2  skins  Iron  this  ship,  and  he  purports  to 
give  an  accurate  result  of  his  investigation,  showing  4 
bulls,  123  males,  98  pui)s,  and  1,112  cows.  It  will  be  seen 
from  the  affidavits  of  diaries  B.  J.  Barber,  Charles  D. 
Ladd,  and  J.  A.  Belodo  (British  Counter-Case,  vol.  ii,  p. 
173  ct  seq.)  that  the  examination  of  this  large  number  of 
skins,  which  in  ordinary  course  would  take  a  great  many 
hours  to  examine,  did  not  occupy  'Mr.  Beldow  more  than 
five  minutes,  and  that  he  stated  to  them  that  it  did  not 
pay  to  inspect  them,  as  he  was  only  paid  5  dollars  a-day 
for  doing  it. 

The  skins  were  subsequently  forwarded  to  London — to 
Messrs.  Lanii)son — and  their  Boport  on  them  will  be  found 
on  p.  112,  vol.  ii,  British  Counter-Case,  Apiiendix.    This 
Eejjort  shows  that  no  less  than  5(53  skins  were  too  light 
to  be  those  of  bearing  fenmles,  and  300  of  them  are  too 
heavy  to  be  females  at  all,  leaving  a  balance  only  of  469 
whicli  could  have  been  bearing  females. 
TTnitcd  States     Tlie  VJirious  statisticalTablcs  used  throughout  the  United 
States  Case  and  Counter-Case  contain  many  regrettable 
errors,  which  will  at  the  proper  time  be  pointed  out.    It  is 
sufficient  here,  as  an  example  of  these  errors,  to 
cnuni^^rV-lis."!!''^^      draw  attention  to  the  now  adniiltcd  serious  inaccu- 
Aiip.Midix.vol.ii',  racies  in  Messrs.  Lani]»son's  Tables  (United  States 

^'■'"^'  Case,  Appendix,  vol.  ii,  p.  582),  and  to  tlie  extraordinary 

Tables  appearing  at  p.  309  of  tlie  United  States  Counter- 
Case  Appendix.  Tliis  latter  Table  has  been  examined  by 
an  actuary,  with  the  result  tliat  he  reports  that  every  sin- 
gle calculation  of  averages  shown  theieon  is  erroneous. 
This  Table  is  particularly  relied  upon  in  the  United  States 
Counter-Case  (p.  77),  on  the  question  of  the  average  weight 
of  seal-skins  in  various  j'ears. 
Cnntrndictory  In  a  great  uumbcr  of  cases  deponents  giving  evidence 
dcciaraiioiiH.  f^j,  ||jg  Uiiitcd  Statcs  havc  been  seen  with  reference  to 
their  affidavits,  and  almost  invariably  it  has  been  found 
that  the  statements  made  in  the  original  deposition  were 
capable  of  considerable  r..r.'litication  and  ex])lanation  not 
contained  in  the  original  affidavit.  Fresh  affidavits  have 
been  obtained  from  some  of  these  deponents.  In  many 
cases  the  witnesses  directly  contradict  their  former  state- 
ments, and  others  even  deny  that  they  made  them.  The 
following  few  examiffes  will  show  with  what  caution  the 
evidence  iiut  forward  by  the  United  States  should  be 
received: 
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Sfatements  in  Depositions  tal'en  on 
behalf  of  the  United  States, 


Statements  of  same  Witnesses  in 
Depositions  taken  on  behalf  of 
Oreat  Britain. 


Thorwal  Matliason. — As  to  number  of  females  in  coast  cateh: 


We  caught  over  1,000  seals  off  the 
coiiHt;  moBt  all  feiiinleH,  and  a  great  iiiiin- 
i)or  of  tlit-rn  had  young  pii])8  in  them. — 
(United  States  Case,  Appendix,  vol.  ii, 

p.  33y.) 
As  to  number  of  seals  lost: 

It  takes  anywhere  from  one  to  twenty 
shuts  on  the  average  to  secure  a  seal,  and 
I  think  we  got  alxmt  three  ont  of  live 
tliiit  we  kill'Ml. — (United  States  Case, 
Appendix,  vol.  ii,  p.  33i).) 


Henry  Brown : 

A  long  deposition  on  seiiiing  matters 
inuportiiig  to  be  niade  by  this  witness 
ajipears  in  the  United  States  Case,  Appen- 
dix, vol.  ii,  p.  317,  in  which  he  states  he 
w.is  emploved  on  tlie  schooner  "  Minnie," 
18:^0,  the  "Mascottc,"  18'J1,  and  the  "xMay 
Belle,"  1892. 


I  told  him  [the  United  States  Agent] 
about  three  out  of  five  were  fen\:ih-s. — 
(British  Counter-Case,  Appendix,  vol.  ii, 
p.  167.) 


Ho  [the  United  States  Agent]  did  not 
ask  mo  how  many  seals  were  lost  by  sink- 
ing, l>ut  if  he  had  I  would  liave  told  him 
very  low  were  lost.  Last  year,  out  of 
243  seals  taken  by  the  boat  1  was  in,  5 
were  lost  by  sinking;  this,  142  were 
taken,  and  3  were  lost  by  sinking.  This 
is  about  the  usual  pen^entage  lost.  .  .  . 
The  first  shot  kills  the  sleeping  seal  if 
the  hunter  is  any  good. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  1G7.) 


In  1890 1  was  a  seaman  on  the  "  Minnie." 
In  1801  a  s'.'anian  on  the  "Mascotte."  In 
1892  I  was  a  seaman  on  the  "May  Belle" 
until  the  18th  April. 

I  have  never  given  any  statement  to 
any  person  on  sealing  matters  oitlier  at 
Victoria  or  any  other  ydace.  I  am  posi- 
tive that  I  was  not  in  Victoria  in  tlie 
month  of  April  last,  and  did  not  then  or 
at  any  other  time  or  place  make  any  state^ 
ment  to  any  person  about  sealing. — ( Brit- 
ish Counter-Case,  Appendix,  vol.  ii,  p. 
171.) 


Alfred  Dardeau. — As  to  proportion  of  females: 


Of  the  seals  that  were  caught  off  the 
coast,  fully  90  out  of  every  100  had 
young  pups  in  them.  .  .  .  [In  Behriug 
Sen]  most  all  of  them  were  females  that 
iiad  given  birth  to  their  young  on  the 
islands. — (United States  Case,  Appendix, 
vol.  ii,  p.  322.) 


I  consider  half  the  seals  caught  by  the 
schooner  "E.  B.  Marvin"  [the  only 
dealing- vessel  ho  was  ever  on]  during  the 
time  I  was  aboard  of  her  were  lemal(^s, 
and  a  large  pro]>ortion  of  these  female 
seals  were  barren. — (lUitish  Counter- 
Case,  Ai»peiulix,  vol.  ii,  p.  181.) 


William  Short. — As  to  proportion  of  females : 


When  cruizing  along  the  coast  our 
principal  catch  was  female  seals  in  pnp. 
.  .  .  Fnlly  90  per  cent,  of  seals  obtained 
by  us  in  Behring  Sea  were  cows  in  milk.— 
(United  States  Ga«e,  Appendix,  vol.  ii, 
p.  348.) 

151  George  Dishow. — As  to  number  of  females : 


I  told  him  that  in  some  places  wo  got 
most  males,  and  in  others  most  females. — 
(British  Connter-Caso,  Appendix,  vtd.  ii, 
p.  182.) 


A  large  proportion  of  all  the  seals  taken 
are  females  in  pup. — (United  States  Case, 
Appendix,  vol.  ii,  p.  323.) 


Sometimes  I  got  more  males  than  fe- 
males, and  sometimes  more  females  than 
males.  Taking  the  years  together,  I 
think  the  catch  was  about  half  and 
half. — (British  Counter-Case,  Appendix, 
Tol.  ii,  p.  57.) 
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As  to  nursing  cows  in  lieliring  Sen; 


MoHt  of  tbo  sciils  tiikcMi  in  Hfliriiij;;  Sea 
are  fcmjilfis.  Have  tiiktii  tluiin  70  niili's 
from  th«  islandH,  that  were  full  of  milk. — 
(United  States  Case,  Appeiulix,  vol.  ii, 
p.  323.) 

As  to  close  season : 

I  think  a  cloaod  season  slioiihl  l>o  es- 
tablished tor  breeding  seals  from  the  1st 
.lanmiry  to  the  loth  Anjjiist,  in  the  North 
PacihcOceau  and  Hehring  Sea.— (Uiiitid 
States  Vase,  Appendix,  vol.  ii,  p.  '.i'J:'>.) 


A  few  cows  tliore  fin  Rehrinp;  Sea] 
woiihl  he  in  iriilk. — (llritish  Counter- 
Case,  Ajtiicndix,  vol,  ii,  p.  57.) 


I  told  him  [United  States  Agent]  I 
thought  tin.  Sea  oiiglit  to  be  closed  till 
about  end  of  .hily,  and  then  let  us  go 
in. — (liritish  Counter-Case,  vol.  ii,  p.  57.) 


Niels  Bonde. — As  to  i»roportion  of  feinalos: 


The  seals  caught  along  tlie  coast  after 
the  Ist  April  are  mostly  jtregnant  fe- 
niah^s,  and  those  caught  in  Hehriiiu;  Sea 
were  females  that  hail  given  Idrlh  to 
their  young. — (Unitcul  States  t!ase,  Ap- 
pendix, vol.  ii,  p.  316.) 

As  to  number  of  seals  lost: 

A  green  hunter  will  not  get  more  than 
one  out  of  live;  and  I  have  known  one 
hunter  on  our  vessel  who  shot  cighiy 
shots  and  got  only  four  seals. — (liiited 
States  Case,  Appendix,  vol.  ii,  p.  31(5.) 

John  Morris. — As  to  scarcity  of 

Seals  are  scarcer  now  than  in  former 
years.  .  .  .  '1  he  seal  herd  will  soon 
become  exterminated. — (United  States 
Case,  Appendix,  vol.  ii,  p.  340.) 

As  to  the  proportion  of  finnales: 

We  began  sealing  oif  Cape  Flattery, 
.  .  .  .  and  captured  about  800  seals 
along  the  coast.  There  were  not  over  10 
males  in  the  whole  lot.  .  .  .  About 
the  last  of  April  1883  I  sailed  from 
Victoria,  on  a  sealing  voyage,  on  the 
"Onward"  Morris,  niast(!r,  .... 
and  captuvi  d  about  4(X)  seals  while  I  was 
on  her.  They  were  all  females  with  l>up, 
excepting  the  yearlings,  which  wcie 
about  one-half  male  and  one-half  I'iniale. 
In  February  1885  I  sailed  from  Mctt>ria, 
British  (Jolunibia,  in  the  schooner  "7(1," 
Potts,  master,  ....  and  caught 
about  20  seals,  all  of  which  were  pregnant 
females. — (United  States  Case,  .Vppendix, 
vol.  ii,  p.  210.) 

Jjiines  Robert  Jatniesou. — As  to  number  of  seals  lost 


I  would  say  that  about  00  per  cent,  on 
the  coast  were  females,  and  about  50  per 
cent,  females  in  Jbhriiig  Sea. — (IJritisli 
Counter-Case,  Appendix,  vol.  ii,  p.  yi.) 


The  jioor  hunter  missed  half  of  those 
he  fired  at;  he  wounded  a  few,  which 
cHcajied;  he  sunk  a  few. — (lUitish  Coun- 
ter-Case, Ai>pendix,  vol.  ii,  p.  5)4.) 

seals : 

Each  year  I  have  found  the  seals  on  the 
coast  about  in  the  same  numbers; 
.  .  .  .  taking  it  oneyear  witlianotlier 
they  don't  change  iniicli.  if  at  all. — (ISrit- 
isb  Counter-Case,  Appendix,  vol.  ii,  p.  170.) 


There  is  no  getting  out  of  tln^  fact  that 
there  are  more  males  taken  than  females. 
Ii  any  one  says  that  I  ever  told  him  that 
more  females  were  taken  than  males  be 
says  what  is  not  true— (Hritish  Counter- 
Case,  Appendix,  vol.  ii,  p.  170.) 


The  ordinary  white  hunter  will,  on  an 
average,  lose  over  half  that  ho  kills  and 
wounds. — (United  States  Case,  Appen- 
dix, vol.  ii.  p.  331.) 


1  think  the  avcra.ue  hunter  would  miss 
one-third  the  seals  shot  at.  ,  .  .  Not 
over  one  seal  in  twenty  escai)P8  after 
being  shot  by  the  hunter. — (British  Coun- 
ter-Case, Appendix,  vol.  ii,  p.  180.) 


152  As  to  proportion  of  females  and  pregnancy: 


In  hunting  along  the  coast,  I  think 
about  80  per  cent,  of  those  we  caught 
were  females,  and  most  of  them  were 
carrying  their  young. — (United  States 
Case,  Appendix,  vol.  ii,  p.  330.) 


Not  over  one  in  forty  of  the  female 
caught  on  the  coast  en  route  to  Meliring 
Sea  wore  with  pup  in8i<le.— (British  Coun- 
ter-Case, Appendix,  vol.  ii,  p.  180.) 
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Herbert  Shelley  Ueviii{;toii. — As 

Tho  de))<)iient  t'lii'ther  .said  that  .  .  . 
the  coiitiniiiil  HU|)j)ly  of  fiir-M«;al  Hkiii, 
wliich  it  is  im)i()rtiiiit  slmuld  be  cftiistiiiit 
and  regular  in  hii|)]>I,v,  in  absolntdy 
ni^ccssary  to  the  niaintinanco  of  tiiis  in- 
dustry  

lie  has  1)0  lieHitation  in  saying  that  the 
heHt  way  to  accomiili.sli  that  ol>J(!ct  would 
lie  to  ]>rohibit  aliHolutely  the  killing  of 
all  Kcaln  exc(>]it  ii])on  the  iislands,  and 
I'urtherniore  to  limit  the  killing  of  ncals 
in  the  islandH  to  the  male  K])eeleH  at 
])articular  times,  and  to  limit  the  num- 
ber of  the  males  to  be  so  killed.  If,  how- 
ever, the  rights  of  individuals  are  to  lie 
considered,  and  sealinu  in  the  open  sea  is 
to  be  allowed,  then  deponent  thinks  that 
the  number  of  vessels  to  be  sent  <uit  liy 
each  country  onglit  to  be  limited,  and 
the  number  of  seals  which  may  be  caught 
by  each  vessel  should  be  speeilieil. — 
(United  States  Case,  Appendix,  vol.  ii, 
p.  .553.) 

Herbert  Sbelley  Bevington. — As 

That  the  dilierences  between  the  three 
several  sorts  of  skins  last  mentioned 
[Alaska,  Coi»i)er.  and  North-west]  an^  so 
marked  as  to  enable  any  ])ei8on  skilled  in 
the  business,  or  accustomed  to  handle  the 
same,  to  readily  distinguish  the  skins  of 
one  catch  from  those  of  another,  espe- 
cially in  bulk,  and  it  is  a  fiu^t  that  when 
they  reach  the  mnrket  the  skins  of  each 
class  come  separately  and  are  not  fouu<l 
mingled  with  those  belonging  to  the 
other  classes. — (United  .States  Case,  Ap- 
pendix, vol.  ii,  J).  551.) 

Leon  Revillon,  member  of  the  Hr 
to  prohibition  of  pela^ie  seiiling: 

We  firmly  believe  that  if  the  slaughter 
of  the  North-west  coast  fur-seals  is  not 
8top])eil  or  rvrjulaied,  the  Alaska  fur-seals 
will  (lisa))])ear  entirely. 

[The  marginal  note  to  this  paragraph  is : 
"  If  pelagic  sealing  is  not  stojiped.  Alaska 
fnr-seals  will  disiipiiear.  "j —(  United 
States  Case,  Appendix,  vol.  ii,  p.  oilO.) 


to  proliibition  of  pelagic  sealing: 

I  am  not  in  favour  of  ita  [North-west 
catch]  total  suppression. 

I  am  of  o|)iuion  that  the  North-west 
catch  is  a  nseful  element  in  the  market, 
and  I  think  the  tra<le  would  object  to  its 
disu)>|iearance.  its  total  su|)pressioD,  in 
my  ojiiniou,  would  tend  to  create  a  mo- 
nopoly, aii(l  would  place  the  whole  busi- 
ness in  the  hands  of  the  persons  for  the 
time  being  owning  the  islands,  and  this 
I  should  object  to.  (British  Couuter- 
('ase,  Append i.\,  vol.  ii,  p.  219.  ) 


to  intertniiifrling; 

1)1  niy  o]>inii>u,  sit  least  2.'5  per  cent,  of 
the  skins  fou)id  an)ongst  Copper  Island 
skins  ai'e  u))disti))guishable  from  Alas- 
kas,  a)id  i))  the  same  wiiy  at  least  25  j>er 
cent,  of  the  skins  found  amongst  Alaskas 
are  ))nd)sting))i8liable  from  Coppers.  In 
both  co)isig))n)ents  I  have  noticed  also  a 
considerable  (|uantity  of  skins  which  in  a 
less  )narked  )uan))er  ri-sembled  the  other 
class,  but  I  co))sider  the  bulk  can  be  dis- 
tinguished.— (British  Counter-Case,  Ap- 
jtendix,  vol.  ii,  p.  249.) 

m  of  K<''villon  Freres,  of  Paris. — As 

5.  Q.  Tlie  next  point,  M.  R6villon,  is  as 
to  the  last  paragrajih  of  yonr  deposition, 
of  which  the  marginal  note  reads:  "If 
jielagic  sealing  is  )u)t8toi)ped,  Alaska fnr- 
senls  will  disappear."  Does  that  mar- 
ginal note  fairly  represent  what  you 
)nca)it  to  convey  ? — A.  No;  I  do  not  think 
it  does.  I  did  ))ot  intend  to  convey  that 
1  was  in  favour  of  a)iy  particular  way 
of  legulating  the  (juestio)).  All  that  I 
n)ea)it  was  tliat  if  what  1  heard  was  true, 
I  thought  s(uue  sort  of  Hegulation  was 
necessary  foi-  the  jirotection  of  the  seals. 

I).  Q.  Would  lutt  the  total  suppression 
of  all  pelagic  sealing  have  the  otVect  of 
giving  the  t'ouipany  leasing  the  islands 
an  absolute  monopoly  of  the  business  in 
this  class  of  seals f — A.  This  wight  beso; 
I  )lo  not  know. 

7.  ().  Well,  assuming  that  it  would  be 
6o,  do  you  think  it  would  he  a  result  that 
would  be  benolicial  to  the  fur-seal  busi- 
nessf — A.  It  depends  upon  how  the  )no- 
no])ol3'  is  managed,  but,  speaking  gen- 
erally, I  am  against  monopolies,  and  in 
fa\  our  of  a  free  market.  I  think  monopo- 
lies injure  the  jn'ogross  of  b))8ine8s. — 
(British  Couutor-CatiC,  Appendix,  vol.  ii, 
p.  JoU.) 
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H.  Poland. — As  to  intoriuiugling: 

Tliat  the  tlireo  classes  of  skins  above 
iiuMitidiiud  [Alaska,  CopjKtr,  and  Norfh- 
west]  uro  easily  diHtin,i;uisliiililu 
1.03  from  each  other  by  any  jjirson 
skilled  in  the  biiHincsa  or  accus- 
tomed to  handlint;  skins  in  the  raw  state. 

Thiit  the  ilepoiicnt  has  i)or8onally  han- 
dled sain]des<>t'tiie  skins  dealt  in  by  this 
llrni,  and  would  himself'  havunodiflicnlty 
in  distlni;iiishinK  the  skin  of  the  Copper 
iNland  catch  from  the  skin  of  the  Alaska 
and  North-west  catch. — (United  States 
Case,  Appendix,  vol.  ii,  p.  571.) 


I  admit  that  amongst  the  Copper  Island 
catch  there  is  a  certain  percentaj;e  of 
skins  which  are  for  the  most  part  nudis- 
tingiiislmble  from  the  Alaska  (or  Priby- 
lotf  I.MJand)  catch,  althon;^h  that  percent- 
a;re  would  be  ditbcult  to  ascertain.  At  a 
puess  I  should  say  that  it  was  not  more 
than  30  per  cent.,  but  of  course  the  fur  of 
someof  these  Would  be  less  dense.  I  have 
also  noticed  in  the  Alaska  catch  that 
there  are  in  some  particular  years  skins 
which  are  un(listinti;ui8hablc  from  Cop- 
per Island  skins. — (British  Counter-Case, 
Appendix,  vol.  ii,  p.  250.) 


William  Charles  Blatspiel  Stamp. — As  to  intermingling: 


In  ray  opinion,  there  is  no  absolute  line 
of  deniareation  between  the  Coi)per 
Island  skins  and  Alaskas,  and  in  inui>ect- 
ing  the  consi/jnuients  made  each  year 
from  the  I'libyloli"  Islands,  throujih 
Messrs.  Lampson  and  Co,,  I  have  found 
a  certain  percentage  of  skins  which  wer( 
facfimiles  of  Copjier  Island  skins,  and  in 
the  same  way,  inspecting  consignments 
of  Ct)])per  Island  skins,  I  have  seen  skins 
which  had  I  seen  them  elsewhere,  Ishonld 
have  classed  as  Alaskas,  ami  also  a  cei 
tain  number  of  the  intermediate  degrees 
of  siniihuity.— (Ilritish  Counter -Case, 
Appendix,  vol.  ii,  p.  245.) 


That  skins  of  these  several  catches 
[Alaska,  Copper,  and  North-west]  are 
readily   distinguished  from  each  other. 

The  diH'erences  between  Copper  and 
Alaska  seals  are  dilticult  to  describe  so 
that  they  can  be  understood  by  any  i)er- 
son  who  Ins  no  practical  knowletlgc  of 
furs,  but  to  any  one  skilled  in  the  i)usi- 
ness  there  are  a]>parent  diH'erences  in 
colour  between  tlie  Copi)er  and  Alaska 
skins,  and  a  dillereuce  in  the  length  and 
quality  of  the  hairs  which  compose  the 
fur,  and  there  are  also  apparent  slij'lit 
diH'erences  in  the  shajtc  of  the  skin.  The 
diU'evence  between  the  skins  of  the  three 
witihes  are  so  marked,  that  they  have 
always  betsu  expressed  in  the  different 
prices  obtained  for  the  skins. — (I'nited 
States  Ca.so,  Appendix,  vol.  ii,  p.  575.) 

William  Charles  Blatspiel  Stamp. — As  to  prohibition  of  pelagic 
seiiliiig: 

Tliat  the  continued  existence  of  the  fur- 
seal  liusiness  is  dependent,  in  dejionent's 
judgment,  upon  the  preservation  of  the 
seal  herds  fre.(|nenting  the  N(>rth  Pacific 
region,  and  is  also  a  most  important  cic- 
ment  in  the  industry,  that  the  8ui)i)ly  of 
seal-skins  coming  into  the  market  each 
year  suould  be  regular  and  constant. 


That  some  Regulations  .ire  necessary 
for  the  |)reservation  of  the  seal  lierds  fre- 
qnenting  the  Northern  I'acitii-  re;; ion. — 
(United  States  Case,  Appendix,  vol.  ii, 
p.  571.) 


I  am  not  in  favour  of  the  stippression  of 
the  Noi  th-west  catch.  In  my  opinion  it 
would  be  neither  just  nor  i>racticable.  It 
would  not  be  just,  because  I  consider  that 
the  Canadians  have  a  right  to  catch  the 
seals  freiinenting  the  sea  adjoining  their 
own  shores,  and  which  feed  to  a  largt! 
extent  on  the  food  there  found,  provided 
thev  do  so  in  a  projior  manner. 

I  think  it  would  be  im])ractieablo,  be- 
cause the  only  effect  of  entire  jirohibition 
would  probably  be  to  cause  the  Canadian 
schooners  to  register  under  the  (lags  of 
other  nations.  I  am  of  opinion  also  that 
theNorih-wcst  catch  is  a  very  important 
elemcnl  in  the  market  in  keeping  the 
prieeof  the  articles  within  the  reach  of  the 
ordinary  consumer. — (IJritish  Counter- 
Case,  Appendix,  vol.  ii,  p.  245.^ 
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TiJniile  Ilcrtz,  member  of  the  firm  of  Emile  Hertz  and  Co.,  Paris. — As 
to  intermingling: 


That  the  said  lirni  can  diHtiiiRuish  very 
rendily  the  somco  of  inodnclioii  of  thu 
Hkiii8  when  the  latter  arc  in  their  iiii- 
(In'ssed  state. — (United  States  Appendix, 
vol.  ii,  p.  5«8.) 


I  have  from  time  to  time  seen  annm;; 
tiie  consigiiniiMits  of  Alaska  seals  otlered 
lor  public  sale  by  Messrs.  I,am|)son  and 
iUt.,  of  London,  skins  rescnibline  Co])per 
Islantl  skins,  and  anion<;thec<>nsif<nnientH 
of  lliis  latter  sort  skins  resembling  the 
Alaska  kind,bntl  believe  it  to  be  iinpos- 
Bibletoafliriniilisoliitelytliat  these  donbt- 
fiil  skins  lielonji  to  one  or  other  of  these 
two  localitit'H.— (Hritish  Couuter-Cuse, 
Apjiendix,  vol.  ii,  p.  1M2.) 

Norman  Hodgson. — As  to  sorting  mfilo  from  foniale  sliins: 


I  have  handled  a  great  many  seal-skins, 
and  can,  upon  oxaniinntion  of  the  pell, 
distinguish  the  sex  of  the  animal,  excejtt 
in  the  ease  of  animals  under  2  years  of 
age;  these  cannot  always  be  distin- 
guished. I  examined  can-fully  this  day 
420  seal-skins  on  board  the  liritish  seal- 
ing-schooner  "  Henrietta,"  which  skins, 
according  tologandsealinu-book  of 
154  said  vessel,  weretakenin  BeringSea 
duritig  the  month  of  August  !><!•-', 
and  find,  to  the  best  of  my  knowledge 
and  belief,  the  pro])nvtion  of  the  sexes  to 
bo  as  follows: — Females,  361;  males,  3'A; 
young,  the  sex  of  which  could  not  bo  dis- 
tinguished, 2(>. 

(Signed)  N.  Hodgson. 

Suhecribed  and  sworn  to  before  me  at 
Sitka,  Alaska,  this  2l8t  day  of  September, 
1892. 

(Signed)  C.  L.  Hoovkh, 

Xotary  Public,  JJiatrici  of  ^-iluKha, 

— (United  States  Counter-Case,  p.  aoa.) 


As  to  seals  sinking: 

The  white  hunter  secures  on  an  average 
about  60  or  65  per  cent,  of  all  fur-seals 
shot  in  the  season. — (United  States  Case, 
Appendix  ii,  p.  iiCT.) 

Charles  Campbell  : 

Experienced  hunters  lose  very  few  seals 
that  are  shot,  but  beginners  lose  a  great 
number.— (United  States  Case,  Appin- 
dix,  vol.  ii,  p.  256.) 

M.'ijority  of  seals  taken  are  females, 
with  young. — (United  States  Case,  Ap- 
pendix, vol.  ii,  p.  256.) 


At  IJnaliiska  I  was  iila(c(l  on  board  tlu; 
seized  vessel  "Henrietta"  with  Lieuten- 
ant .Johnson,  of  the  "  Corwin,"  to  jirocetid 
wilh  her  to  Sitka.  She  had  at  the  time 
of  seizure  about  400  skins,  and  on  our 
arrival  at  Sitka  I  was  asked  to  iusj)ect 
th(^se  to  determine  the  sex  of  the  seals 
from  which  they  had  been  taken.  Caji- 
tainC.  H.  Hooper,  of  the  "Corwin, "asked 
mo  to  do  this.  I  told  him  it  was  imjiossi- 
ble  to  ascertain  this  with  any  degree  of 
accuracy,  but  he  said  to  go  on  anyway 
and  <lo  my  best,  and  1  did  so.  I  gave  him 
a  statement  of  what  I  thought  they  were ; 
ho  wished  me  to  swear  to  it,  but  I  told  him 
1  could  not  do  so,  but  the  statement  I  had 
given  him  was  to  the  best  of  my  knowl- 
edge. After  the  skins  arc  salted,!  con- 
sider it  imixissiblo  to  define  the  sex  ol 
the  smaller  sliins  up  to  3  years.  With 
the  old  cows  and  old  bulls,  of  course,  an 
expert  can  tell,  but  I  consider  it  quite 
imjiossible  for  rtnj/  owe  to  say,  after  skins 
have  been  salted,  that  any  particular  skin 
was  that  of  one  that  had  been  carrying 
young  and  from  which  the  i>up  had  l)een 
cut.— (British  Couuter-Case,  Appendix, 
vol.  ii,  p.  134.) 

Lose  very  few  seals  by  sinking;  from  5 
to  10  per  ceni.  will  cover  my  total  loss  in 
that  respect. — (British Couuter-Case,  Ap- 
pendix, vol.  ii,  p.  13^1.) 


I  am  no  hunter,  but  this  year  I  killed 
15  seals,  aiiii  lost  1  only. — (British  Coun- 
ter-Case, Appendix,  vol.  ii,  p.  77.) 

The  princi])al  jmrt  of  n>y  catch  was 
youug  miilc.s;  there  were  more  of  th(!m 
than  females.— (British  (Jouuter-Case, 
Appendix,  vol.  ii,  p.  77.) 


Clat-ka-koi. — As  to  hunting  on  coast: 


He  does  not  hunt  seal  in  schooners. 

This  season  this  village  got  Sd  seals, 
and  four  canoes  were  manned  from  this 
village. 


I  have  hunted  both  from  shore  and 
from  schooner. 

I  told  him  [(Tuited  States  Agent]  that 
this  year  our  tribe  had  got  7.50  seals  with 
uineleen  canoes  tishing  from  the  shore, 
and  that  we  had  got  more  last  year.  I 
told  him  that  one  canoe  owned  by  a  man 
named  Kennedy,  of  the  same  tribe  as  I 
am,  had  ,i;ot  h6  .seals  from  the  shore  [in 
1891]  lust  year. 
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SoinetiineN  a  Aivv  hoiiIh  lollnw  hcIiooIh  of 
herring  into  [Miircliiyl  .SdiiiiiI  aiwl  ^o  out 
liiircicijly.  On  Hiirli  ocriisioiiK  a  (i-w  art' 
killed. — (United  StatoM  Cauo,  p.  ;J05.) 


1  told  liini  fl'nitpd  .SfutcsARont]  Ihnd 
Nnt'M  H*-a].s  insiiU^  ot'  Harclay  Koiind,  and 
had  Ivilit'd  tlirni  aH  lar  up  ax  "Turn 
1'oint,'  and  even  CartluT  nji  tlin  (-anal.  I 
told  liini  tliat  when  the  halt  wonhlcoino 
in  sonietlMK.-H  I  would  ^o  out  and  ^et 
tliiru  HeaU  in  a  littlo  while,  and  ha\H 
iiiiut'  n  u\\\ti  aiul  nhalf  outxldi-  of  \'illaK<3 
iHl.'ind,  when  tht^  lit-rrinK  liavo  lietui 
]d('nty,  and  hoimi  lotH,  and  that  1  have 
8('('i)  a.  canoo  jjut  I'roni  15  to  20  a  day 
thoio Heals  come  into  Mar- 
clay  Sound  every  year,  KouietiTueH  more 
than  others;  the  more  tish  that  eouie  in 
the  more  seals  come. — (Hiitish  Couuter- 
('ase,  Appendix,  vol.  ii,  p.  150.) 

Othor  qaPHtions  referrinff  to  numbers  of  Ncals  lost  by  siuUiiij;,  composition  of 
(iatcli,  «.Ve.,  were  asked  ('lalkn-k(d  by  the  I'liited  .States  Aneiit.  but  hia  replies  do 
not  apjiear  in  the  United  States  Case. — (Si  c  British  Connter-Caso.) 

"Dick,"  or  Ehenche.sut. — As  to  hiiiitiii{?  on  coast: 

To  his  knowledge,  no  steals  ever  came 

inside  Harclay  Sound,  and  that  he  never 

eanjiht  any  inside,  and,  moreover,  he  and 

his  friends  never  heard  of  any  enteriufj; 

these  waters. 


I  told  him  [United  States  Ajjent]  we 
got  skins,  every  season  inside  of  Village 
Islanil,  in  liarclay  Sound;  I  could  not 
have  tohl  him  anything  else,  for  I  told 
him  I  had  got  them  as  far  up  as  Kcool. 

I  told  him  [United  States  Agent]  that 
our  tribe  and  the  Opichissets  manned 
thirty  eaiioes  to  hunt  seals  from  theshore 
this  last  season,  lie  never  asked  me  how 
many  skins  the  whole  tribe  had  got,  but 
how  nuuiy  one  eanoe  woulil  get  from 
the  shore  in  a  season,  and  I  toUl  him  30. 
He  then  asked  how  many  one  canoe  would 
get  from  a  schooner  in  a  season,  <aiul  I 
suld  about  40  hunting  otf  the  coast  in  a 

schooner I  did  not  tell  him 

T  have  been  hunting  ott'  Caj)e  Flattery 
this  year,  for  I  have  not  been  aealing 
there  ibr  three  years  i)r  more. — (British 
Counter-Case,  Api)endix,  vol.  ii,  p.  155.) 

Ehenchesut  further  testifies  as  to  no  decrease  in  the  number  of  seals,  compositioTi 
of  catch,  &c.,  and  that  (juestious  were  asked  him  on  these  i)oiuts  by  the  I'uited 
States  Agents,  but  no  reference  to  tliem  a]p])ears  in   tho  I'niti'd  States  Case.     He  is 


155  He  states  that  during  the  last 

tive  months  twenty-tive  canoes 
belonging  to  the  village,  manned  by  tifty 
men,  have  been  engaged  in  sealing  otf  the 
coast  of  Vancouver  Island.  'I'hey  ol)- 
taiued  in  this  time  10  skins  p^r  capita,  in 

all,  500  skins The  tifty  men 

who  went  oat  from  this  village  joined 
schooners,  two  in  number,  and  the  seals 
wer»;  caught  about  20  miles  to  southw.ird 
and  westward  of  (!ape  Flattery.  Of  the 
ninnber  caught,  360  were  caught  and 
kilhnl  by  tho  luitives  of  this  village. — 
(United  States  Ca.se,  pp.  !30tJ,  307.) 


stated  in  the  I'nited  States  Case  to  be  a  Clii- 
and  never  said  he  was.     He  was  i>aid  5  dollari> 
Agent,  and  each  of  the  men  with  him  1  <'.'lliir. 

Iniihap. — As  to  bunting  on  coast : 

Certities  as  to  evidence  given  by  Ehen- 
chesut to  United  States  being  true. — 
(United  States  Case,  p.  308.) 

Cliileta. — As  to  hunting  on  coast. 

Certities  as  to  evidence  given  by  I'^lien- 
chesut  being  true. — (United  States  Case, 
p.  308.) 

[See  testimony  of  Ehcuchesut  above.] 


but  testilies  that  he  never  was  one, 
tV>r 'lis  evidence  by  the  United  States 


Certifies  to  evidence  given  by  Ehen- 
chesut to  Great  Britain  being  true. — 
(Miitish  Counter-Case,  Appendix,  vol.  ii, 
p.  1.50.) 


Told  the  United  States  Agent  that  in  a 
season  a  canoe  would  get  about  100  seals. 
He  told  him  that  about  300  seals  had 
been  taken  by  sealing  oft"  shore.  "I 
never  told  the  old  man  that  seals  did  not 
come  in  to  Barclay  Sound,  for  we  kill 
them  every  year  away  up,  as  far  as  Bird 
Rocks." — (British  Counter-Case,  Appen- 
dix, vol.  ii,  p.  lib.) 
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Jolin  Matfjatho  (Margotich). — As  to  seals  in  Barclay  Sound: 


States  tba*  fur-seals  are  r.arely  8een  in 
Barclay  Sound,  and  are  UMually  foun<l  olF 
tbo  coa.st  at  a  distance  of  froni  5  to  15 
iiiiloH.  They  are  found  in  clear  water, 
and  never  close  to  the  laud. 


Tie  is  also  agent  for  five  sealinp-vewBels 
o\\  Ml  d  in  \iLtoria. — (United  Slates  Case, 
pp.  308,  30<).) 


I  told  him  [United  States  Agent]  that 
the  seals  canm  in  every  year  ainon);Hf  tlie 
islands,  and  were  also  found  otf  the  coast 
every  year.  I  said  young  pups  were 
cauglit  about  the  Sound  and  coast  every 
vear;  some  years  more  and  some  years 

less I  (  iiild  not  have 

told  the  rai>taiii  that  seals  ;iever  cjiino 
into  tilt)  Sound,  for  I  have  iiedn  twenty- 
five  years  on  this  coa.st,  and  have  always 
ieen  the  seals  come  into  tlio  Sound  every 
year. 

Never  said  I  was  agent  for  five  sealing- 
vcssils,  because  1  am  n()tn;,'cut  I'oi'  an  v. — 
(Hiitish  Couuter-Caso,  Appendix,  vid.  ii, 
p.  151.) 


Wackemmescli. — A.s  to  seals  in  Barclay  Sound ; 


States  that  seals  do  not  come  in  (dose 
to  shore  in  this  bx-ality  (  Harclay  SouiidJ. 
Seals  are  caught  oil'  the  coast  at  from  5 
to  20  miles.  I'oriiierly  In<lians  hunted 
them  for  food,  but  now  '  lys  white  men 
and  liiilians  bunt  them  tor  their  fur,  and 
they  are  rui>idly  diminishing  in  number. 
Last  year  there  were  fewer  than  ever 
bel"ore.  'I'liiH  year  the  natives  cauj;ht 
about  one-half  as  UKiny  as  last,  Iti  his 
oiiinion  the  seals  will  soon  be  exlerini- 
iiiited,  and  in  three  years  there  will  be  no 
more  sealing. — (United  States  Case,  p. 
311.) 


I  was  as1;<'d  [by  Ignited  States  Agent] 
m.'iiiy  i|iie-lions,  and  said  there  were  not 
many  seals  in  the  Sound  and  ahmg  the 
coa>l  this  year,  but  Inst  year  (18111)  theio 
wer(i  jilenty.  Said  the  reason  was  th;it 
this  year  white  men  ha<l  come  in  and 
hunted  them  away  with  guns  and  made 

them  wild He  told   mo  that 

the  Indiana  foniu'rly  limited  the  seals  for 
their  food,  but  now  they  hiuiteil  tliem  for 
their  skins.  White  man  asked  me  how 
long  I  thought  it  would  be  before  thero 
would  be  no  skins,  and  I  said  that  would 
be  imjiossible;  there  ^vould  always  lie 
lots  of  skins,  but  they  would  be  hartler 
to  get.  berauso  the  seals  were  wilder. — 
(Uritish  Counter-Case,  Appendix,  vol.  ii, 
P.15S.) 
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Charlie  Ilayuks. — As  to  hunting  on  coast: 


Certifies  to  truth  of  what  Wackenu- 
nesch  said. — (United  States  Case,  p.  Slli.) 


A  year  ago  last  sjiring  ....  wo 
took  over  1,000  seals  at  Barclay  Snund 
from  the  shore.  None  of  us  Imliiins 
think  the  seals  are  any  fewer. — (British 
Counter-Case,  Apjiendix,  vol.  ii,  p,  146.) 


William  Bendt. — As  to  decrease,  protection,  &c. 


In  Appendix  to  United  States  Caae, 
vol.  ii,  pp.  401, 405,  teatities  as  to  decrease 
in  number  of  seals,  protection  necessary, 
&c. 


Have  never  been  out  soal-lnuiting 
myself,  and  personally  know  nothing 
whatever  about  the  loss  through  sinkaiiii 
of  seals  that  are  shot,  nor  have  1  any 
knowledge  personally  as  to  whether  the 
seals  are  decreasing  or  where  tluy  are 
caught. — (British  Counter-Case,  vol.  ii,  p. 
186.) 


William  Hermann. — As  to  loss  hunting: 


One  seal  secured  to  two  lost. — (United 
Staves  Case,  Appendix,  voL  ii,  p.  445.) 

B  S,  FT  X 9 


I  would  not  lose  more  than  6  seals  in 
100  that  I  would  hit.— (British  Counter- 
Case,  Appendix,  vol.  ii,  p,  118.) 
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G.  Miner. — As  to  loss  hunting: 

33  per  cent,  of  the  seals  sliot  with  the 
Rhot-giin  are  list,— (lUiti'il  States  Case, 
Apijeudix,  vol.  ii,  p.  460.) 


As  to  proportion  of  females: 

A  largo  majority  of  the  seals  killed  in 
the  North  Pacific  are  cows  with  I)up8, 
and  in  IJehriug  Sea  cows  with  milk. — 
(Inited  States  Case,  Appendix,  vol.  ii,  p. 
4(i6.) 


He  asked  mo  the  average  nnmher  of 
seals  destroyed.  I  replied,  "  Not  more 
than  10  per  cent."  In  this  I  inclnded 
those  that  I  know  were  killed  and  wonld 
sink,  and  those  that  were  badly  wonnded 
and  I  thonght  would  die  afterwards. 

The  actnul  number  I  see  sink  is  mnch 
Bmuller  than  that.  Last  year  not  more 
than  one  of  nine  sank.  This  year  I  got 
384  skins,  and  10  seals  sank  and  were 
lost.— (Uritish  Counter-Case,  Appendix, 
vol.  ii,  p.  97.) 


There  is  a  majority  of  females  as  a  rule, 
both  on  the  coast  and  in  Behring  Sea, 
but  this  year  our  catch  did  not  contain 
more  than  10  percent,  of  females,  I  think. 
1  took  about  10  per  cent,  of  females. — 
(lUitish  Counter-Case,  Appendix,  vol.  ii, 
p.  <J7.) 


Oliarles  Lutjens. — As  to  loss  bunting: 


We  get  80  per  cent,  of  those  we  shoot. - 
(United  States  Appendix,  vol.  ii,  p.  458.) 


In  my  opinion,  5  per  cent,  will  cover 
the  lost   seals    by   sinking    after  being 

shot Of  courst;  a  poor  hunter 

will  not  do  so  well. — Mriti.sh  Counter- 
Case,  Appendix,  vol.  ii,  p.  122.) 


Frank  Moreau. — As  to  loss  hunting: 


We  lose  about  25  per  cent,  of  those  we 
shoot. — (United  States  Case,  Appendix, 
vol.ii,  p.  407.) 


Ah  to  proportion  of  females: 

90  )i('r  rent,  of  skins  taken  were  cows, 
and  75  |)er  ceiit.  of  cows  taken  were  with 
]iiip. — (Ijiited  States  Case,  Appendix, 
vol.  ii,  p.4()7.) 


The  loss  from  sinkage  through  being 
killed  or  mort;illy  wounded  would  not  be 
greater  than  8  per  cent.,  which  would 
cover  the  whole  loss. — (British  Counter- 
Case,  Appendix,  vol.  ii,  p.  135.) 


States  that  80  per  cent,  are  females,  of 
which  75  per  cent,  are  in  pup,  and  in 
Behring  Sea  about  the  same  percentage 
in  milk. — (British  Counter-Case,  Appen- 
dix, vol.  ii,  p.  135.) 


James  Carthcut. — As  to  loa.-*  hunting: 


I  thirk  on  the  nverngo  I  got  one  out  of 
every  three  killed,  liut  some  of  my  hunt- 
ers (lid  not  do  as  well. — (United  States 
Case,  Appendix,  vol.ii,  p. 409.) 
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As  to  decrease  of  seals: 


.■^eiils  were  not  nearly  so  numerous  in 
1H87  as  they  were  in  1877.  ...  1  do 
not  think  it  jxissiblc  for  seals  to  exist  for 
any  length  of  time  if  tiie  i)re8('nt  slaughter 
continues,  —  (United  States  Case,  Appen- 
dix, vol.  ii,  p.  409.) 


I  never  was  out  in  a  boat  with  a  seal- 
hunter,  biit  have  seen  hunters  killing 
near  the  vessel,  and  know  that  hunters 
do  not  lose  many  by  sinking  and  a  really 
good  hunt(>r  loses  very  few,  not  over  5  in 
100. — (British  Counter-Case,  Appendix, 
vol.  ii,  p.  I'SS.) 


Always  sealed  along  the  coast  and  ;n 
Behring  Sea,  and  noticed  no  ditVereni't;  in 
the  number  of  seals  from  the  first  to  the 
lastyear.— ( British  Counter-Case,  Appen- 
dix, vci.  ii,  p.  138.) 

States  that  he  first  went  sealing  in 
18f<;!.-( British  Counter-Case,  Appendijv, 
vol.  ii,  p.  138.) 
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As  to  proportion  of  females: 

85  per  cent,  of  my  catch  of  seals  along 
th<'  coast  ot  the  .Vorth  Pacific  Ocean  were 
females.— (Uuitert  States  Case,  Appendix, 
vol.  ii,  p.  409.) 


About  60  per  cent.  I  think  would  he 
about  the  average  run  of  females,  and  it 
would  run  about  the  same  in  Behring 
Sea.— (British  Counter-Case,  Appendix, 
vol.  ii,  p.  isy.) 

It  is  uuneces.sary  to  give  any  further  examples,  although  if  this  should 
be  required  the  above  could  be  easily  multiplied. 

Suilicient  exani])les  have  been  given  to  show  the  unreliable  character 
ot  a  great  proportion  of  the  evidence  produced  by  the  United  States, 
and  with  what  caution  it  ought  to  be  received. 


I 
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